AKTyanbHble Npo6nemMbl NPaBOBOro peryMpoBaHusi CTagum
BO30YyXAeHUS rpaXaaHCcKoro gena B cyae

3aksiH UHHa denukcoBHa,

marucTp 2 roga obyyeHust CKd dIreOy BO

«Poccuinckumii rocy japCTBEeHHbIN YHUBEPCUTET NpasBocy ans »
r. KpacHonap

Llenbto Hawer crtatby cTan aHanmM3 akTyanbHbiX NPo6neM MNpaBOBOrO PEerynvpoBaHMs CTanuu
BO30OYyXOEHMS NPOWM3BOLACTBA MO rpaXAaHCKOMy Aeny, a TakXxe [OeWCTBUA OCHOBHbIX Y4YacTHUKOB
rpax.JaHcKoro npouecca Ha HaHHOW cTtanuu. B xopoe Hay4HOro mccnenoBaHMs NpPaBOBbIX OCHOB CTaauu
BO30OYyXOEHMS rpaXxAaHCKoro gena, Hamu Obinvm onpefeneHbl cnepylolme CnopHblie BOMPOCHI AaHHOW
cTaaun, a TakXxe NpennoXeHbl NyTU NX peweHns:

1. CaMmocTtosaTenbHoCTb U 00s3aTenbHOCTb CcTaguyM BO3OYyXOEHUS NpoM3BOACTBA NO Aeny
obycnoBneHa BbloeneHVeM Lenu, 3a4ady U CoOepXaHusi, CBOWCTBEHHbIX OAHHOW cTagmu. 3Ha4YMMOCTb
cTagumn 3aknyaeTcss B TOM, 4yTo 6e3 BO3OyXOEHWs NMPOu3BOACTBA MO ey Cyd He MOXET MPUCTYNuTb
K ero noaroToBke kK cyaebHoMy pas3bupaTtenbcTsy.

MpvBeneHHble aprymMeHTbl MO3BONSIOT  akKyMynMpoBaTb, 4TO BO36yXAeHMe rpaX.AaHCKoro
CyZONpoM3BOACTBA — CaMOCTOSATENbHAA CTaAMsa UMBMANCTMYECKOro npouecca, npeacraensowas cobon
YyperynmpoBaHHYyl0 HOPMamu rpaxAaHCKoro MpoueccyanbHOro npasa COBOKYMHOCTb MpoueccyanbHbIX
IencTBuiA, coBepliaeMbix NMUOM, obpalamwmMmMcs B Cyn 3a 3awMTO HapyweHHOro npasa, U CyaoM,
HaueneHHbIX Ha hOpMUPOBaHNE NpeamMeTa fanbHenwen cynebHon nesaTenbHOCTL.

2. MNpaBom Ha obpaleHre B Cyd 3a 3alMTON HapYLWEHHOrO NN OCMOPEHHOr0 Cy6bEKTUBHOMO Npaea
obnagaeT [LOCTATOYHO WWMPOKWUIA KPYyr cyObekToB, KOTOpPble B 3aBUCMMOCTM OT OCHOBAaHWUIA y4yacTus,
3aMHTEepPecoBaHHOCTN B UCXOLe Hena W NMOHOMOYMI MOryT ObiTb pasaeneHbl Ha HeCKONbKO rpynn: nuua,
obpalwatowmecs ans 3awmuTbl CBOMX npas, cBo6OA M MHTEPECOB; NMUa, BbICTyNatowmne OT CBOEro MMEeHu
B 3aWMTy npaB, cBOGOA W 3aKOHHbIX WHTEPECOB APYyrux nul (MPU HanMuuu COOTBETCTBYHOLMX
MOMHOMOYWIA); MPeAcTaBnTeNny (MPU HaNMYMM COOTBETCTBYIOWMX NOTHOMOYNIA).

3. B cBA3nM c Tem, uyTO peanusauuy npasa Ha obpalweHne B Cyl 3avHTEPECOBaHHOro nvua
KOPPEecrnoHaMpyloT onpelenéHHble [OeNcTBUs cyda, CYuMTaeM, 4YTo CyObekTHbIA cocTaB cTaauu
BO30OYyXOEHMS rpaXOaHCKOro CynOnpOM3BOACTBA WMPE, U OxBaTbiBaeT cOBOM He TONbKO CyObeKTHbI
COCTaB, yNpaBOMOYEHHbI Ha obpaleHne B Cyd, HO 1 caM cyn (CynebHblii opraH).

4. 'naBHOEe npenHa3HayeHWe 3akpenneHus NPeanocbinok npaea Ha 3akoHOAATENbHOM YPOBHE
COCTOUT B TOM, 4TOObI: @) NPeaoTBpPaTUTL 3aBeAOMO He MPaBOBOW Cnop B cyne; 6) UCKNYMTL yyactme
He3anmHTepecoBaHHbIX 1L B Npouecce; B)u3bexaTb BTOPUYHOIO OTNpaBEHMS NPaBoCcyaust yxe rno paHee
paspeleHHOMy aeny.

MocnencTemeM OTCYTCTBUS MPEANOCHIIOK Npasa Ha NpeabsBieHne Ucka SBNsSIeTCS HEBO3MOXHOCTb
B030YyX AeHns npovssoacTea no geny. M HaobopoT, cobnoaeHne Npeanochiiok npasa Ha npeabssieHne
ncka CBMOETENbCTBYET O MOTEHUMANbHOW BO3MOXHOCTW MOJNYYEHUS 3aMHTEPECOBAHHbLIM IMLOM 3aWMnTh
npeanonaraeMoro HapyweHHoro npasa.

5. Bo3byxnaeHne NpoM3BOACTBA NO HOeny SIBNSAETCS MONOXWUTENbHbIM pe3ynbTaTtoM coOnoneHns
He TO/MbKO MPEnnochINioK NpaBa Ha NPenbsBNEeHWe Ucka, HO 1 YCNOBWIA peanusaumn aToro npaea, T.e.
nopsioka npeabsBNEeHNS ucka.

Mopsinok NpeabsBNeHNs CKa COCTaBNAIOT YCTAHOBNEHHbIE B 3aKOHE 06CTOSTeNbCTBa, COBNoaAeHE



KoTopbix 6yaeT cnocobCcTBOBaTL peannsaumnn npasa Ha NnpeabssneHne ucka.

6. Bos3byxneHne rpaxmaaHCKoro Cynonpov3BOACTBA HeM30eXHO MopoXnaaeT onpeneeHHble
npoueccyanbHo-NpaBoBbie 7 MaTepuanbHO-NpaBoBbie nocnencTeus, CBUOETENbCTBYOIWME
0 BO3HWKHOBEHMWW Y YYaCTHUKOB rpax AaHCKUX npoLeccyasnbHbiX NPaBOOTHOWEHW KOMMneKca pasnnyHbIX
npas 1 06s93aHHOCTEA.

MNMpoBeneHHOE MccnenoBaHne NO3BONMIO HAM CHOPMYNIMPOBATL PSL NPELN0XeHNA, HanpaBNeHHbIX
Ha COBepLIEHCTBOBAHNE NPOLECCyanbHOro 3aKoHoAaTeNbCTBA.

Monaraem, 4to KoHCTpyKuMa n. 1 4. 1 c1. 134 I'TIK P® rMeeT CNoXHyO CTPYKTYPY C TOYKMU 3peHmns
ee cogepXaHusl, NOCKONbKy coeavHsieT B cebe TpyM HEOOHOPOAHbIX OCHOBAHWS, OOHWM U3 KOTOPbIX
ABNSIETCS NOMOXEHME: «OCNapuBalTCs akTbl, KOTOPblE He 3aTparvealoT npaea, cBOOOAbI NN 3aKOHHbIE
WHTepecbl 3asBuTens». bonee ToOro, nocnegHee He oOTBeYaeT [OEWCTBYIOWEMY 3aKOHOLATENbCTBY,
B yacTtHocTu, Kogekcy aaMMHUCTpaTMBHOrO cymonpoussoactea Poccuiickon ®epepaunn, nNOCKONbKY
yKasaHHble KaTeropun gen noanexar paccMoTpeHuto u paspeweHuio no npasunam KAC PO, a He TIK
P®. B cBsian c Bbllle OTMEYEHHbIM, BUAUTCS HeobxooumbiM n.1 4. 1 c1. 134 [TIK P® npusectu
B COOTBETCTBME C [HENCTBYOWMM 3aKoHOOATeNbCTBOM 00 aOMMHUCTPATMBHOM CyOOMNPOV3BOACTBE,
N UCKJTKOYUTb OTMEYEHHOE MONIOXEHNE U3 FPaX JAHCKOro NPOLEeCcCyanbHOro akTa.

B pesynbtate aHanusa n.1 4. 1 ¢1.135 MK P®, B pegakumm ®3 Ne 45 o1 02.03.2016 r., MOXHO
coenatb BbiBOA, 4TO WCMOMb30BaHWE MNPWMKas3HOro MPOM3BOACTBA B HACTOSILEE BpeEMSA SBNSETCHA
He anbTepHaTMBHbIM, a 006583aTenbHbIM MO KaTeropusMm, 3akpenneHHoiM B cT. 122 TTIK P®. Mockonbky
IOPUOMYECKN 3HAYMMbIM OEACTBMEM, MOPOXAaloWMM Kakue-nmbo nocnencTBusl, BbiICTynaeT MNpUHSATUE
3agBneHns Kk MNpoM3BOACTBY CyHa, a npukasHoe MNPOU3BOACTBO HE YperynuposaHO B 3TON cdhepe,
npennaraeM uaMeHuTb comjepxaHue yactm 1 ctatbu 125 MK PP cnenyowmm obpasom: «CynebHbli
npvkas Mo CylecTBy 3asiBNEHHOro TpeboBaHUS BbIHOCMTCA B TeYeHMe MNSATW OHEW CO AHS NMPUHATUS
3asiBNeHUst 0 BblHECEHMM cynebHoro nprkasa».

CoBokynHbIi aHanua cT1. 135-136 MK P® nossonun coenatb BbiBOA 0 HEOOXOAMMOCTM LOMONHEHMWS
ctatbm 135 MK P® ewe oOHWM OCHOBAHMEM: €CNMU «HE yCTpaHeHbl 0OCTOATENbCTBA, MOCNYXMBLIME
OCHOBaHMEM [N OCTaBNEHUS WCKOBOro 3asBneHuss 6e3 [OBUMXEHWs, B CPOK, YCTAHOBJ/IEHHbIV
B onpeneneHnn cyaa».



