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AHHOTALUNSA

JaHHas cTaTbsi MNOCBSlLEHA WCCNeaoBaHUI BOMPOCOB Y4acTUs MOTEPreEBLEro B YrofIOBHOM
npouecce, ero npaBoOBOrO MONMOXEHMS, a Takxe npobnemam OCylWecTBNEHUS NpaB MOTeprneBWEro
B COBPEMEHHOM YroflOBHOM CyAOnpov3BoACTBe P®; u3yyeHuio npobnem yvactusi MOTepreBlero Kak
cybbekTa YronoBHO-NMPOLECCyanbHOro A0KasbiBAHUS B OTAE/NbHbIX CTAAMsiX CyAONpOM3BOLCTBA,
onpeneneHunto " HayyHoMy  0BOCHOBaHWIO Komnnekca npeLnnoXeHui, HanpaBNeHHbIX
Ha COBEPLIEHCTBOBAHUE YrONOBHO-MPOLECCYaNnbHOro0 3akoHomatenctea Pd u npaBonpurMeHUTENbHOW
npakTUKK No 3TOMy BOMPOCY.

KnioueBble cnosa: NOTEpPneBWWA, YronoBHOe npecnefoBaHne, HapylweHue npaB MoTeprneBLEro,
OOCTYN K npaBocyomto, 06BUHEHME, 0TKa3 Npokypopa 0T 06BUHEHMS.

ABSTRACT

This article is devoted to investigating the issues of victim’s participation in the criminal process, his
legal status, as well as the problems of exercising the rights of the victim in the modern criminal procedure
of the Russian Federation; to studying problems of the participation of victim as a subject of criminal
procedural proof in certain stages of legal proceedings, the definition and scientific substantiation of a set
of proposals aimed at improving the criminal procedural legislation of the Russian Federation and law
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enforcement practice on this issue.

Key words: victim, criminal prosecution, violation of the rights of the victim, access fo justice,
accusation, prosecutor’s refusal of the prosecution.

AKTyanbHOCTb TeMbl UCCNepoBaHUA. B ycnoBusix nocTpoeHns AemMoKpaTuyeckoro, CoumanbHoro,
npaBoBoro Poccuiickoro rocynapcTBa akTyaNbHOM AN Hayku YronoBHOro npouecca W NpakTUKu
3aKOHOTBOpYecTBa siBnsieTcs npobnema obecrneyeHusl M 3awuTbl MpPaB MOTEPMNEBLEro B YroNIOBHOM
CyIOnpon3BOACTBE, NPOLECCyanbHbli CTaTyC KOTOPOro B YCNOBMAX HOENCTBYOWEro 3akoHo4aTenbCTBa
3HauYMTENIbHO MEHEE COBEPLUEHHBI, YeM Nono3peBaemMoro, 06BuHsaemMoro (noacyavumoro). Mpu npoeeneHUn
cynebHo-NpaBoBOil pedoopMbl B CTpaHe M B CBSI3W C pa3paboTkol HOBOroO YronoBHO-NPOLECCYanbHOMO
konekca P® ocobylo akTyanbHOCTb NpuobpeTatoT BONPOCHl CO34aHWs CUCTEMbI rapaHTuii Npae Yyenoseka
C UEenbio CcBOEBPEMEHHOro obecneyeHns ero mpaeBa Ha AOCTYM K MpaBoCyauio M cynebHyto 3awuTy,
pacwvpeHne U yKpenjeHue MpaBoBOro cTaTyca MNoOCTpadaBWero nuua, COBEPWEHCTBOBAHMS
npoLeccyanbHOro MexaHvuama peanv3aunn CBoMx npae noTepneswuM. M3 aToro cneayert, 4To YronoBHO-
npoueccyanbHoe 3aKoHOAATEeNbCTBO AOMKHO rapaHTUpoBaTb He TONbKo cobnogeHve npas
NOTEpneBIIEro Ha CBOEBPEMEHHOe BO3MelleHne (komneHcauumio) yuepba, HO 1 ero akTUBHOCTb BO BpeMs
nocynebHoro, cynebHoOro cnemncteBusi MO YCTAHOBNEHUO OOCTOATENbCTB, BXOAAWMX B nNpeaMeT
[l0Ka3blBaHWS M0 yronoBHOMY aeny. Ha adpcpekTMBHOE BOCCTAaHOBNEHME MPaB 1 3aKOHHbIX UHTEPECOB KL,
nocTpamjaBWmMX OT MPECTYNNEHWUA, OPUEHTMPYIOT U COBPEMEHHblE MeXAyHapodHble OOKYMEHTbl. ITO
Bbl3blBAET HEOOXOAMMOCTb PECOPMUPOBAHMS HALMOHANBbHOrO 3aKOHO4ATENbCTBA C LEe/blo NPUBEeaAEHUS
€ro B COOTBETCTBME C MUPOBbIMY CTaHAapTaMmn B 06nactu npae Yenoseka.

Mpobnema coBeplweHCTBOBAHMS NpoLEeccyanbHOro cratyca NoTeprneBWero oT NPecTynneHns nuua
HeoOHOKpaTHO Oblna NpeaMeToM UCCNedoBaHWS HayyHbX TPyOOB M nybnukaunii BblOAIOWMXCS YHEHbIX
N nNpakTUKOB ele popesontounoHHoro nepuopa: C.U. Buktopckoro, M.B. Lyxosckoro, A.®. KoHw,
H. L. MMobnuHckoro, H.H. MonsHckoro, H.H. PoauHa, B.K. Cnyyeeckoro, U.4. ®oiiHnukmii n op. Bonbwoi
BKnag B pas3paboTky BOMPOCOB, CBA3AHHbIX C OCOOEHHOCTSMU MPOLECCYyaNnbHOro  MONOXEHUS
noTepnesllero B yrofiOBHOM CyA0ONPOWU3BOACTBE, caenanu Takme ydyeHbole kak C.A. AnbnepT, B.lN. Boxbes,
N.B. BpycHuubiH, B.J1. Bawyk, N.M. TanbnepuH, J1.B. Nonoeko, B.A. OybpusHuii, A.H. Spaenesckoro, A.T.
KyunHckas, B.3. JNlykawesuy, B.T. MansapeHko, A.P. Muxainnernko, H.H. Muxeenko, J1.J1. HeckoponxeHa,
B.T. Hop, W.JI. NetpyxuH, O. Moberainno, N.N. Motepyxa, M.B. CupoTtkuHa, E.Jl. CugopeHko, O.U.
Creuosckuii, M.C. Ctporosuy, T.J1. Cbipoenos, C.A. Weicpep, C. N. Wumon, C.MN. Wepba, B. M. Wnbuko,
C.B. IOHowes, B.E. KOpyeHko, B. M. IOpunwuH n gpyrue.

OTpaBasi OONXKHOE 3HAYMMOCTU MPOBEAEHHbIX HayYHbIX UCCNenoBaHuiA, He06X0AMMO MPU3HATb, Y4TO
60NbWNHCTBO PabOoT BbINOMHEHO A0 NPUHATUS KoHCTMTyummn Pd 1993 r., 1 No cerogHsAWHWA OeHb cpeawn
nccnepoBateneii He CNOXWIOCb €OMHCTBA MHEHWU OTHOCWUTENIbHO TMOJNIOXEHWs MOTeprneBwero Kak
cybbekTa yronoBHO-MpoLeccyanbHOro [OoKasblBaHWs, ero npaB U obsi3aHHOCTeid B npouecce
OCYILECTBNEHUS] [oKa3aTeNbCTBEHHON AeATenbHocTU. MTak, npobnema yyacTus noTepreBwero u ero
npeacTaBuTensl B A0OKA3blBaHUM B MOJSIHOV MEpe He pelleHa, YTO Ha COBPEeMEeHHOM aTane npuobpetaet
ocoboe TeopeTMyeckoro M MpakTMYeckoro 3HaueHus. 910 nobyxnaeT K pas3paboTke U BHECEHMIO
NPeanoXeHnin Mo  COBEPWEHCTBOBAHMIO HOPM, PEerynvpylowmux npoueccyanbHoe  MosoXeHue
noTepneBwWero Kkak cybbekTa YrofoBHO-MPOLECCYanbHOro [A0KasblBaHUS B  Pa3NNYHbIX  CTaaUsX
npoun3BoACTBa.

Llenb nccnepoBaHus. OCHOBHOI LENbO NCCNEAOBAHUS SIBNSIETCA KOMMIEKCHOe M3y4YyeHue npobnem
yyacTusi MoTepneBlero kak cybbekTa yronoBHO-NPOLECCYanbHOro A0Ka3blBAHUS B OTAE/bHbIX CTaamnsax
CyIONpoV3BOACTBA, ONpedeneHne 1 HayyHoe 0OOCHOBaHME KOMMnekca NpPennoXeHWuid, HanpaBneHHbIX
Ha COBEpLEHCTBOBAHNE YroNOBHO-MPOLECCYanbHOro 3akoHodaTtenbcrea PP u npaBonpuvMeHUTenbHow
NpakTUKK Mo 3TOMY BOMPOCY.



B yronosHoM npouecce noA NpaBoM YenoBeka Ha CyAebHylo 3awwuTy NMOHWMAaeTCsl YHUBepcaibHOe
NnpaBoBOe CPEACTBO, C MOMOLLbIO KOTOPOro Ny NpenocTaBnsieTcsl peanbHas BO3MOXHOCTb OTCTamMBaTh
cBOv npasa, cB060Abl N 3aKOHHbIE UHTEPECH.

MpaBo mocTyna k NpaBoOCyauti0 — 3TO HOPMATWMBHO 3akpenneHHas u obecnevyeHHasi rocynapcTBoM
peanbHasi BO3MOXHOCTb KaX[Oro 3avHTepecoBaHHOro nuua 6ecnpensaTcTBEHHOro obpalleHuns
HernocpeaCcTBEHHO B KOMMETEHTHbIE FOCYNAPCTBEHHbIe OpraHbl (OO3HAHMS, CNeacTBus, MPOKypaTypbl)
M cyda 3a BOCCTAHOB/EHMEM CBOMX HapyWeEHHbIX NPECTyrnneHnem npas, cBOHOL N 3aKOHHbLIX MHTEPECOB,
6e3 KOTOpPOro YenoBek He MOXET peann3oBaTb NPaBo Ha cynebHyto 3awuTy [1].

MpaBo, rapaHTMpOBaHHOE roCydapCTBOM, BKMlOYaeT B cebs cneaylolwme aneMeHTbi-npasa [2]:
- Ha obpalueHne B KOMNETEHTHbIE roCyAapCTBEHHbIE OpraHbl 3a 3alWmnTom;

Ha nonyyYeHne KBaNMMUUUPOBAHHON IOPUOMYECKO MNOMOWM, B TOM uucne 6e3BO3ME3OHO —
B C/lyyasix, NpenyCMOTPEHHbIX 3aKOHOM;

BO3MOXHOCTb peanu3aumyM npasa Mo  WHALUMUPOBAHWUIO  YrONOBHOrO  MpeciienoBaHus
3a NPeCTynneHns, nepeYyeHb KOTOPbIX ONpeaeneH B 3akKoHe;

* Ha 0TKa3 OT YyronoBHOro rnpecnenoBaHusA.

ObecneyeHne rapaHTMpoBaHHbix KoHCTUTyumelr npaB u cBobon uenoseka W rpaxnpaHuHa
B YrosoBHOM cyaonpon3BoicTBe 0OYyCnoBneHO He opMasibHbIM MPU3HAHWEM NvMua TEM WU WHbIM
Yy4aCTHMKOM MPOM3BOACTBA MO YrOMOBHOMY AENy, a HanMyMeM ONpedefieHHbIX CYWHOCTHbIX MPU3HAKOB,
XapakTepumayownx akTnYeckoe MONOXEHUE 3TOr0 Nvua Kak TakoBoro, 4to Tpebyet obecneuyeHus
COOTBETCTBYIOWEro npasa [3].

Tak, obecneyeHnio 3PMEKTUBHON 3awMTbl MpPaB M 3aKOHHbIX WHTEPECOB noTepneswero bynet
cnocobcTBOBaThL 3aKpenneHve B cooTBeTcTByowmx ctatbsx YK ero npaea [4]:

1. Ha NoJly4yeHne Konuin NoCTaHOBJIEHWIA:

O MpOANeHWM cpoka [OOCNeACTBEHHOW MpPOBEpPKW [OO [HOeCATU [OHeil, cpoka apocyaebHoro
paccnenoBaHus;

* 0 co3aaHun rpynnol cneposaTtenen unm C]'Ie,D,CTBeHHO-OI'IepaTVIBHOVI rpynnbl;

2. 3HaKOMWUTbLCA CO BCEMW MaTepuanamy yronoBHOrO Aena, He3aBUCUMO OT (POPMbl OKOHYaHWS
npenBapuTenbHOro paccnenoBaHmsa u T...

K oOHMM 13 OCHOBHbIX npobnem yyacTus NOTEPNEBLIEr0 B COBPEMEHHOM  YrONIOBHOM
CyJOnpon3BOACTBE HaWero rocynapctea OTHOCUTCA TOT pakT, 4To B NyHKTe 4 4. 2 cT. 42 YIIK
P® rosoputcsa 0 npaBe noTepneswero NpeictaBnaTb gokasatenbctea. OOHako Bedb Ha caMoM fene
y Hero Takoro npaea HeT u ObiTb B COBPEMEHHONM AENCTBUTENBbHOCTM HEe MoXeT. Tak, Ha JocynebHoM
aTane NnoTepneBwWnii MOXeT NUWb NPEACTaBNSATb CNefoBaTENO MW JO3HaBaTeNto (a Ha atane cynebHoro
pasbupaTtensctBa — Cyly) LOOKYMEHTbl WAU npeaMeTbl Ans npuobleHns wnx K Oeny B KayecTse
nokaszaTtenbctB. CxomoHbiM npasoMm obnapaeT, Hanpumep, W  anBokaT-3aWMTHWK. KOHeuwHo,
CaMOCTOSITENbHO cobupaTtbh LoKasaTenbCcTBa MOTEPNEBWNA HE MOXET, 3TO abCOMOTHO HEe cornacyetcs
HA C CaMMM MOHSATMEM [0Ka3aTenbCTBa, HW C 3akpernieHHbIMM B 3aKoHe cnocobamu cobupaHus
JokasatenbcTts, 6onee Toro, B 4. 2 c1. 86 YIMK P® npsamo ykasaHo, 4TO MOTEPNEBWWA W €ro
npeacTaBuTenb BrnpaBe cobupaTb W NPeacTaBnsTb MUCbMEHHblE OOKYMEHTbl W nNpeaMeTbl  Ons
npuobeHns nx K yronosHoMy neny B KavecTtBe 0Kas3aTenbCTB. OuesugHo,
chopMynumpoBka n. 4 4. 2 cT. 42 nonxHa bblTb CKOPPEKTUPOBAHA.

Kpome TOro, He pas yXxe 1 B TeOpWM, U Ha NpakTke Bbif NOOHAT BONPOC OTHOCUTENBHO TOro, Y4TOObI
JaTb HAKOHeL, NoTepneBWweMy BO3MOXHOCTb peanusauuy CBOero npaea Ha AOOMNONIHMTEeNbHOe 06BUHEHNE
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B nonHoi mepe. Tak, lO0.SkmmoBndy abcontoTHO ToyHo noaomedaeT, yto YIMNK PP paet notepneswum
BO3MOXHOCTb MPMHUMATb yYacTue B YroNOBHOM MPECienoBaHMM No BCEM genam, BKAaYas n nybnuyHoe
ob6BvHEHNe. Ho peanbHOl BO3MOXHOCTW MPUHATUS yyacTue B YrofIOBHOM MpecnenoBaHun Mo aenam
yacTHoONyHNMYHOro 1 Ny6nMYHOro 06BMHEHUS HA OaHHbIA MOMEHT y noTepneBwmnx HeT [5]. Tak, NyHKTOM
16 yacTblo 2 ctaTtbu 42 YINK P®d npepycmaTtpuBaeTcs npaso NoTeprnesBwmx Ha nonnepxaHue o6BMHEHMS
no feny, HO ganee OaHHOro Teauca 3akoHOOaTenbCTBO He uaeT. B pamkax ocywectBneHns AaHHOro
npaea 6bino 6bl pas3yMHbIM NPenocTaBnsiTb MNOTEPNEeBWUM NPaBo Ha nogdepXxaHue ob6BUHEHUS MO BCEM
Ienam 4acTtHoro 0oOBMHEHWS COBMECTHO C BO3MOXHOCTblO MojaepXxaHuss 0OBMHEHWS no nenam
yactHonybnmyHoro u nybnnyHoro oO6BUHEHMS BMEcCTe C MPOKYPOpOM (CornacHo xogmaTaicTtsa
noTepnesLllero nepes cyaom).

Ha cerogHsiwHWiA OeHb, ncxods u3 vactu 7 ctatbu 246 YMK P®, ecnu B npouecce cynebHoro
pasbupaTtenbcTBa 06BMHUTENb FOCYAAPCTBEHHbIA NPUXOOUT K TakoMy ybeXAeHuto, 4TO NpeacTaB/eHHble
Cyly [HoKasaTenbCTBa He MOATBEPXOAloT OOBMHEHME, MNPEeAbsBAEHHOE MOACYOMMOMY, OH MOXET
0TKasaTbCs OT OOBUHEHMWS, W3NOXUB MPU 3TOM Cyly MOTWBbI CBOEro OTkasa. YacTU4HbIA UNW MOMHbIV
0TKa3 rocynapcTBeHHOro obsuvHUTENs OT OOBMHEHWS B mpouecce cyaebHoro pasbupaTtenbcrBa MOXeT
noBneyb 3a coboi npekpalweHne yronaoBHOrO NPeCcnefoBaHUs UNWM YyronoBHOro gena nubo MOMHOCTbIO,
nmbo B ero onpepeneHHon yYactn. Kak BnayuMm, MHEHME NOTepneslwero B AaHHOM Clyyae He BbiCHAETCS
N He BAUSIET HW Ha 4TO. Tak He 3HauiT N1 3TO OTKPbLITOE ylwemeHue npas NoTeprneBwWuX Ha OOCTYN
kK npasocyamio? CerogHsa nNpo 9TO BCe Yawe rosopsAT npoueccyanuctbl. K npumepy, M.JlanatHukos
yTBEPXAaeT, 4YTO HaleNneHve noTepnesBwux npaBoM 06XanoBaHWs peWweHns cyda OTHOCUTENbHO
npekpaweHns cyna B BuOy oTkasa 00BMHUTENS OT OBBMHEHUS — 3TO, Kak MWHUMYM, HEOOCTaTOYHas
rapaHTus cnpasennvBoro y4acTus MoTepneswnx B oTnpasneHnn npasocyans. W npexnpe Bcero, ncxons
M3 TpOMO3OKOCTW, MpUCYWeh POCCUACKOMY YrofOBHOMY CyOONpPOM3BOACTBY, W OHOPOKPATUYHOCTW.
He npupaeT Beca aToi rapaHTum 60nblwas 3arpyXeHHOCTb CyAei, UMetoLwas MeCTo OPUEHTUPOBAHHOCTb
HeKoTOopbIX npeacTaBuTenein cynebHON BnacTv Ha MO3MLMIO CTOPOHbI 06BMHEHWS [6]. ABTOp cTaTbu
cornawaeTcs C TakMMmu BbiBOZAMU W monaraeT, 4To peanusaums cybcuamapHoro obBMHeHUst morna Obl
CHATb 3TN ABHblIE MPOTUBOPEYMS.

Kpome TOro, mo MHeHuto aBTopa, Ha OaHHbIi MOMEHT MOJIOXKEHMEe MOTEpPneBWEro B pamkax rnasbl
40.1 YINK P® He cooTBeTCTBYET TPeOOBAHMAM O 3alMTE 3aKOHHbIX NPaB U MHTEPECOB ML, NOCTPaAaBLIMNX
OT MNPEeCTynIeHnA.

MoAabiTOXMBaAs, OTMETUM, YTO C UeNbio Hanbonee adpPEKTMBHOrO obecrneyeHns npas U 3aKOHHbIX
WMHTEpeCcoB MoTeprneBlwero HeobxoaMmMo obecneynTb BO3MOXHOCTb 3aKOHOAATENbHO pacWupuUTb NpPaBo
noTepneBlWero MAn ero npeacTtaBuTens Ha obXxanoBaHue pelweHwii opraHoB JocynebHoro cnencTsust
(peweHne opraHa [o3HaHUSi 06 yBONbHEHWM 3adepXaHHOro B Cnydyasix, NPedycMOTPEeHHbIXx nn. 1,
2 4. 6 c1. 106 YIK, noctaHoBneHne cyabn 06 yOooBneTBOPeHMM Xanobbl 3amep>XaHHOro u npuaHaHune
3alepXaHns He3aKOHHbIM, pPeWeHna nuua, NPou3BoaslWero AO3HaAHWe, opraHa AO03HaHMS, cneaoBaTens,
npokypopa, Cyabu, cyaa O NPUMEHEHUN, OTMEHE UM U3MEHEHUUN Yero-nnbo N3 NepeYncneHHblX B 3aKOHe
Mep) B Cyn.
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