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B ctatbe aHanuaupyloTcs BOMPOChl ONTUMMU3aUMM NPABOTBOPYECKOW AEATENbHOCTU NOL BAMSHUEM
cynebHoro npaesoTBOpYecTBa. BbloensawTcs knoyeBble NpobneMbl, CBS3aHHbIE ¢ (PEHOMEHOM CynebHOro
npaBoTBOpYecTBa B Poccuu, u npennaratotcs nyTn Ux peweHus. BoisBnseTcs nepcnekTvea pasBuMTUS
cynebHOro npaBoTBOpYECTBA B Hnnxanwem 6yoywem.
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In this article analyzes how to optimize legislative activity under the influence of judicial lawmaking.
Highlight key problems associated with the phenomenon of judicial law-making in Russia and suggests
ways of solving them. Revealed the prospect of judicial lawmaking in the near future.
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BHeceHve pasnnyHblX M3MEHEHWA B COBPEMEHHOE NpPaBOBOE perynupoBaHve cynebHoi
NesiTeNbHOCTW HEMOCPEACTBEHHO BNUSIET HA 3D PEKTUBHOCTL B cdhepe 3awmnTbl Npae 1 cBoboL, a Takxe
Ha Opyrve capepbl XunsHenestenbHoctn obwectea. H.C. BoHaapb roBopuT 0 TOM, 4To cynebHas pedopma
XapakTepumayeTtca gnawmmca xapaktepom [1]. Ha TekywwmiAi mMomeHT B Poccum OTY4ETNMBO MOXHO
HabnoaatTb Nepexon K HOBOMY aTany OCyWeCTBNeHUs pedopMbl. 3a nocneaHve roasl 6bina nponsseneHa
CyWeCTBEHHAaa KOPPEKTUPOBKA MexaHM3Ma, OCYLLeCTBASWero Haa3opHoe nNpou3eoacTBo. Peaynbtatom
CTano CoOOTBETCTBMM MEX yHAapOaHO-NPaBoOBbIM 0653aTeNbCTBaM, U YyCTPaHEHME NPOTMBOPEYNIA B AAHHOM
HanpaBneHun. B  npouecce peweHns npobnem  Oblna  UCKKOYEHA  MHOFOCTYMEHYaTOCTb
1 HeonpeaeneHHOCTb NP PACCMOTPEHUN HAA30PHbIX Xanob. BaxXHbIM Wwarom ctano co3aaHne npaBoBbiX
ycnosuii ans obecrneyeHns OTKPbITOCTA MHEOPMALMOHHOIO XapakTepa COBpeMeHHOol cyaebHol BnacTu.
MonoxunTenbHytO pPoOfb ChHIrpano BBeAEeHWE MexaHu3Ma KOMMeHcauuMuM 3a HapyleHue npasa
Ha CyOOMpPOM3BOACTBO B pPa3yMHblii CPOK W MpaBa Ha WCMONHEHMEe cyaebHOro akta B pa3yMHble CPOKW.
CepbesHbiM Wwarom cTano BBefeHMe 0083aTenbHOro OEeKNnapupoBaHUsS OOX0LOB  KaHAWOATOB
Ha OONXHOCTY CydeNn, a Takxe OelCTBYIoWmMX cyaen scex cynos B Poccuinickon benepauunm [2].

MpenctaBnsieTcsi, 4TO NPOBEAEHHblE W3MEHEHUS B MaccuBe 3aKOHOZATEeNbCTBa, a TakXxe
o6beavHeHVe BbICWKX CYOOB, CTanyM BaXHbIM 3TanoM pedopMbl OTEYECTBEHHOW CyaebHOW CUCTEMbI.
YKasaHHble NBMEHEHUSI HE MOTYT He 0Ka3aTb BAUSIHME Ha 3 PEKTUBHOCTb 3aWmThl Npas 1 cBobo B cyde.
CnusiHve BbICWIKX CyA0B 3aTPOHYNIO NpaBa M MHTEPECHl YenoBeka, rpaxjaHvHa u 06 bedMHEHWI rpax aH,
TaK Kak BbICWIME CyAbl HANPaBNSOT U yCTaHABNUBAKOT OPUEHTUPLI AN BCel cynebHol cnctembl. PeweHuns
BbICWIMX CYLOB YYMTbIBAIOTCA BCEMW CyObsSIMM B MPOLIECCE OCYLWECTBEHWS MpaBoCyausi, 3TO BaXHbIi
hakTop, Urpalowme cepbe3Hoe 3HaveHmne.

AKTyanbHbIM BOMPOCOM SIBNSIETCS Chnefylowee: NpuHATbIe N3MEHEHWs, BHeCeHHble B KOHCTUTYLMIO
P® He ncknmoYaloT (PaKkTUYEeCKOro BO3HWKHOBEHWS cropa O MOABELOMCTBEHHOCTM Aena, Tak Kak VMM
3aTparnBalTCs  UCKIYMTENbHO  BbiCWME Cydbl. TEeM HE  MeHee, CMopbl, Kacawwwuecs
NoABEOMCTBEHHOCTU, [OBONIbHO YacTO BO3HMKAOT B npouecce obpalleHusi B Cylbl, HA YPOBHE MepBoi
MHcTaHumu. MNpeacTaBnseTcsi, YT0 YaCTUYHO 3TOMY CMOCOOCTBYET MONHOE OTCYTCTBME €MHOro 3aKoHa
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npoueccyanbHOW HanpasneHHocTW. [lpoueccyanbHble HOPMbl, Ha COBPEMEHHOM aTane pasBuUTuSA
cogepxatca B [TIK P®, AlNK P®, KoAll P®, YTIK P® n gpyrux denepanbHbix 3akoHax [3]. BaxHo
OTMETUTb, YTO CMOpPbl O NOABEAOMCTBEHHOCTU, OKa3blBaldT HEraTUBHOE BO3LENCTBME HA OCYLECTBNEHME
3awmTtel npaB u cBobon B cyde. [py nomobHbIX yCNOBMAX AOaHHOE MpaBo, KOTOpoe
npenycMotpeHo 4. 1 cT. 46 KoHctutyuum PP He 6ymeT adppeKTUBHO peann3oBaHO, 4YTO SIBNSETCS
Ba>XHbIM BOMNPOCOM AN aHanunaa u uccnenosaHus [4].

MoBops Npo o6benmHeHne BepxosHoro Cyaa n Beicwero ApbutpaxHoro Cyna, cnegyet oTMETUTb,
YTO B TPAKTOBKE MHOMMX 3aKOHOB, AaHHbIE CyAbl AOBO/IbHO YAaCTO PACXOAATCSA B CBOMX MO3MLMAX, NPU YEM
BECbMa CyWeCTBEHHO. B pe3ynbTaTe BbIHOCATCS pasHble peweHns, N0 COBEPWEHHO CXOXKM denam. Kak
UTOr BO3HWKAET MpaBoBas HEOMPEOENEHHOCTb, a Mopoi W $gBHAs HecnpaBenMBOCTb, KoTopas
oTpuUaTeNbHO oTpaxaeTcs Ha rpaxfiaHax. Ob6beanHeHne CynoB HanpaBUT CBOK CyAebHyl MpakTuky
B obwee pycno, a, cnegoBaTenbHO, MNO3BONWT YKPENUTb rapaHTUM peanu3aumm OCHOBHOIO
KOHCTUTYLIMOHHOIO NPUHUMNA, KOTOPbIA PernaMeHTMpyeT «paBeHCTBO BCEX Nepen 3aKOHOM».

Be3ycnoBHO B COBPEMEHHO NpakTKe CyLWeCcTBOBaNO MHOro NPOTMBOPEYNin B No3uumax BepxosHoro
Cyna wn Bobicwero ApbutpaxHoro Cypma. MoxHo npuectn psin  npumepoB. CornacHo
n. 7 uHcpopmaumoHHoro nucbma MNpesnanyma BAC P® o1 13 ceHTsb6ps 2011 r. N 146 «O630p cynebHoiw
NPakTMKMW MO HEKOTOPbIM BOMPOCaM, CBSI3aHHbIM C MPUMEHeHMeM K 6aHkaM agMUHUCTPATMBHOW
OTBETCTBEHHOCTU 3a HapylleHMe 3aKoHoAaTeNbCTBa O 3aWuTe npae noTpebuTtenelrt nNpu 3akaoyYeHUK
KpeOMTHbIX OOrOBOPOB», YCNOBME KPEeOUTHOro AOrosopa, Kacawlweecs Toro ¢pakrta, 4to crnopbl No UCKY
6aHka K 3aeMWuKy-rpaxnjaHuHy paccMaTpuBaloTCs CyAOM MO MecTy HaxoXxpAaeHus 6aHka, gpakTuyecku
HapywaeT AeicTBylolee 3akoHOAATeNbCTBO, PErynvpylolee BONpockl 3awnTbl npae notpebutenei [5].
B cootBetcTBuM ¢ n. 2 O630pa cynebHOn NPakTUKM NO rpaxXKa4aHCKMM Lenam, CBA3aHHbLIM C paspelleHneM
cnopoB 06 WCMONHEHWN KPeOUTHbIX 0643aTenbCTB, COrnaweHue CTOPOH, Kacaloweecs onpeneneHus
TeppuTopranbHOA MOACYOHOCTW, KOTOPOE AOCTUrHYTO Ha OCHOBaHWM nonoxeHumn cr1. 32 [TIK
P® aBnsetcs obsa3aTtenbHblM HE TOMbKO ANS CTOPOH, HO M Ans cyna. Ecnu conoctaBuTb ykal3aHHble
DOKYMEHTbI, TO MONy4YaeTCHd, 4YTO CYyLECTBYeT CYLECTBEHHOE MNPOTMBOPEYME B MNPaABOBbIX MNO3MLMAX
BepxoBHoro Cyna P® n Boicwero ApbutpaxHoro Cyoa P®, KoTopble CywecTByOT B chepe OTHOWEHWIA,
MOCBSLWEHHbIX KPEeAMTOBAHMIO Iae, NPUHUMAIOT yyacTue notpebutenu [6].

Takum o06pa3om, SBNSETCS pPasyMHbIM Yy4MTbiBaTb [OBOAbl CTOPOHHWKOB B cdpepe cynebHow
pedopMbl, KacaTenbHO HanMuns NPOTUBOPEYNIA B CyneOHOM NpakTuke 1 B HEO6X0AMMOCTU X YCTPaHNUTD.
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