Cy6cuaomnapHasi OTBETCTBEHHOCTb yupeauTens u pykosoourens no
AoNnram KoMmMep4yeckom opraHusauuu

Slky6oB Pachaen Pachaenbesmy
E-mail: raf yakubov@mail.ru

AHHOTaumA. [eHepanbHbIli OMPEKTOP SBASETCA He NpPOCTO PYKOBOAUTENEM OupMbl. ITO
n ucnonHutenbHbii opraH OO0, KOTOpbLIA OTBEYaET 3a AEATENbHOCTb KOMMNaHWM Nepen yYacTHUKamm
N KoHTpareHTamu. Mpun HecobnooeHNN cBoUX 0693aHHOCTEN BO3HUKAET pasnuyHas opuanyeckasl, B ToM
uncne cybcumamapHasi OTBETCTBEHHOCTb PYKOBOAMTENS, KOTOpas MpeaycMoTpeHa aAMUWHUCTPATMBHbLIM,
HanoroBbiM M YronOBHbIM 3aKOHOOATENbCTBOM. B 0OHMX cnyyasax OH MOXeT OoTAenatbCs wrpacdom,
a B Opyrux gaxe nuwutbcsa cBobopbl. B ctatbe 3aTparmBaloTcsi pasHble BUAbI HAaKasaHusi U NoapobHo
paccmaTpuBaeTcs cybcuamapHas 0TBETCTBEHHOCTb yupeantens n pykosoantens no gonram OOO.

KniwoueBble cnosa: ydypeantenb, pykoBoauTtenb, OTBETCTBEHHOCTb, cy6C|/uJ,v|apHa;|
OTBETCTBEHHOCTb, KOMMepYeckada opraHm3auns, SKOHOMMn4eckoe npectynneHune.

Annotation. The Director-General is not only the head of the company. This executive body of LLC,
which is responsible for the company’s activities to the participants and contractors. Failure to comply with
his duties there are various legal, including the head of the subsidiary responsibility, which provides
administrative, tax and criminal law. In some cases, it can get rid of a fine, while in others even lose their
freedom. The article considers the different kinds of punishment and details the vicarious liability of the
founder and leader of the debts LLC.

Key words: the founder, leader, responsibility, subsi-diarnaya liability, commercial organization, the
economic pre-NTRY.

K pykoBoauTensiM opraHnaaumm OTHOCATCS: ANPEKTOP; 3aMECTUTENN; MaBHbIA UHXEHEP; rMaBHbIRA
byxrantep. Kaxmgbli 13 aTmx nuu oTBeYaeT Mo 3akOHy B npenenax cBoel komneteHuun. Kpome kak
no [OencTByloWeMy 3aKkOHOAATeNbCTBY OTBETCTBEHHOCTb HaCTyrnaeT U B COOTBETCTBAM C YCTaBOM
opraHusauun. BabickaHns MoryT 6biTb YCTHOro xapakTtepa. Ho AO0NXHOCTHbIX NUL MOTYT U YBONUTb,
a Takxe 0653aTb BO3MECTUTb NOHECEHHBIN ywep6. Kpome TOro, HENOCPEACTBEHHO ONS AMPEKTopa MOXeT
HacTynuTb cybcnamapHas OTBETCTBEHHOCTb MO ero 06s3aTeNnbCcTBaM.

PykoBoanteno  MpuHMMaeT  peweHnst OTHOCUTENbHO  AeATeNbHOCTU  KoMmMnaHuu.  YTobbl
npenoTBpaTUTb 310ynoTpebneHns, TpyaoBbIM 3aKOHO4ATENLCTBOM NpeaycMaTprBaeTcs OTBETCTBEHHOCTb
3TOro [HONMXHOCTHOro nuua 3a ywepb, KoTopblii HAHOCMTCA B pe3ynbTaTe HenpaBuibHbIX AEACTBUNA.
Hopma pacnpocTtpaHsieTcs kak Ha npsiMble yobiTkM, Tak U Ha 6e3neincTBus, B pesynbTate KOTopbix Obina
ynyweHa Bbiroga. Peub noet o: matepuanbHoM ylwepbe BCneacTBME BO3MELLEHMSI CTOMMOCTY UMYLLECTBA,
KoTopoe 6biN0 yTpayeHo; KOMMeHcaumm n3pepXek ANns BOCCTAHOBNEHWS MpaB U3-3a HenpaBOMEPHbIX
LeiCcTBuiA pyKoBOANTENS; HEAOMONYYEHHbIX JOX0AaX, KOraa 6binvm BCe BO3MOXHOCTU UX MONYYNTb.

Kaxablii kpeantop, KOTopblii nojaeTt 3asBneHMe 0 6aHKPOTCTBE AONXKHMKA, XO4YeT BEPHYTb CBOU
BNOXeHHble cpenctea. OgHako nocne Npojaxu MMywecTsa valwe BCero AeHer Ha 1o He octaeTcs. Benp
aKTUBOB, KoTopble OblnM 6bl CNOCOOHBI pPaccuUMTbiBaTbCA C Kpeautopamu, dakTuyecku Het. VHaue
KoMnaHus morna Obl B3siTb KPeOMT MOoA 3anor MMylecTBa Ons pacnnatbl ¢ OONTOM NN6GO HaiTW MHOW
cnocob ynoepxartbcs Ha nnasy. [10aTOMy Ons KPeOMTOPOB akTyanbHbIM SBASETCS BOMPOC O TOM, YTOObI
HacTynuna cybcumamapHas 0TBETCTBEHHOCTb AupekTopa npu 6aHkpoTtctBe. K cnosy ckasaTtb, oHa bbiBaeT
He TONbKO B CBA3M C AaHHOW npouenypoii. Ho B cTatbe paccMaTtprBaeTcs MMEHHO 3Ta CUTyaums.
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yCcTaBHOro kanurtana. MaeectHo, yto B OOO HM OMPEKTOpP, HWM y4aCTHUKM MO OONram He OTBevawT. Id1a
HopMa nNpsMo nNpedycMoTpeHa ['paX JaHCKMM KOAEKCOM, a UMEHHO NyHKTOM 2 cTaTbi 56.

Mo ponram, obpasoBaBwWMMCS B pe3ynbTate O0ObIYHOrO pucka NPW BeOEeHWUN XO3SNCTBEHHOWA
nesaTenbHoCcTK, cybeuanapHas oTBETCTBEHHOCTb yupeamTens u pykosoantens no gonram OOO HacTynutb
He MoxeT. Ho ecnu ypactcs nokasaTb, YTO UMENUN MECTO YMbIWNEHHble OEWCTBMSA, TO, OCHOBbIBASCH
Ha 3aKoHe 0 BaHKPOTCTBE, 3TO CTAHOBUTCS BO3MOXHbIM. B 2009 roay 6611 BHECEHbI U3BMEHEHUS! B 3aKOH,
B pe3ynbTate KOTOpblX Bnamenbupl 6usHeca W PyKOBOAUTENW KOMMAHWA MoryT OblTb MPMBREYEHb
K OTBETCTBEHHOCTU 3a TO, YTO 06513aTENbCTBA NEpes KpeanTopamm UCnonHeHbl He Hbinn. Toraa xe Beenu
HOBbIA TEPMUH: «KOHTPONMPYIOWee OONXKHUKA NULO».

Hepe,u,Ko pykoBoguTenn 6usHeca n cobCTBEHHUKM yBEpEHbI, 4TO 3a O0/IrT KOMMNaHWUn C HUX cpeactea
B3biCKaTb HEBO3MOXHO. O4yeHb 4acTo CO34alT Takme opraHnsauMoHHO-NpaBoBble POPMbl KOMMNAHUN, Kak
obwecTtea ¢ Ol'paHVl‘-IeHHOl7I OTBETCTBEHHOCTbIO. Mcxoaosa w3 HasBaHWS, CTAHOBMTCA MOHATHbLIM, 4TO
OTBETCTBEHHOCTb sABNnsdeTcs orpaqueHHom (peqb noet o6 I/IMyLI.l,eCTBe).

B 10 Xxe Bpemsi o6wmm 3akoHOM (I"pakhaHCKUM KOLEKCOM) npegycMaTpuBaeTcs Heob6X0aMMOCTb
OCYILECTBNEHNS PYKOBOACTBA A0OPOCOBECTHO M pasyMHO. A crneumanbHble 3aKOHbl NMpefycMaTpuBaloT
HacTynneHne oTBETCTBEHHOCTUN 3a NPeayMbllIeHHble YObITKA KOMMAaHWUN.

Lns Toro 4tobbl HacTynuna cybcuanapHas oTBETCTBEHHOCTb yYpeamTenst U pyKoBOAMTENS, OONXHbl
OblTb [OKa3aHbl Takume ycnoBus: yObITKM, MPU KOTOPbLIX MMylWECTBa kKoMnaHui ByneT HemocTaTtoyHo Anst
TOro, 4tobbl paccunTatbCcs C OONAramMu; NPOTUBOMNPABHOCTb OEACTBUIA AMpekTopa (ECnM OH OCyWecTBASAN
CBOM (PYHKUMM CTPOro B paMkax 3akoHa M MOCNEACTBUS HACTYNUAW He U3-3a Hero, TO MNpUBNEYeHne
K OTBETCTBEHHOCTN HEBO3MOXHO); pasmep yObITKOB — KPeauTopbl JONXHbl YCTAHOBUTb, CKOJIbKO UMEHHO
yObITKOB TEPNWUT KOMMaHUs, ecnu 370 OenaeTtcs BO BpeMs npouedypbl 6aHKPOTCTBA, TO CTAHOBMTCH
BO3MOXXHbIM MOC/NE peanns3aumm MyLEeCTBa; CBSI3b MeX Ay NMPUYMHOM U CNeACTBUEM, TO €CTb AEWCTBUAMU
avpekTopa M Temu ybbiTkamu, KOTOpble HacTynuau (K NpuUMepy, OYEBUOHbIM (DAKTOM TaKOW CBA3M
SBNSIETCA NpoJaxa UMYLLEeCTBa NO CNMWKOM HU3KOW LieHe).

Kpome TOro, oTBETCTBEHHOCTb MOXET HacCTynUTb M B TOM C/y4Yae, €Cnu B nepuwod, korpa 6yayTt
paccMaTpmBaTbCsa KPeAUTOPCKUE NPETEH3NN, BBISCHUTCS, YTO HE MMeeTCs HEOOXOAMMbIX JOKYMEHTOB ANs
byxranepckoro yyeta, OTYyeTa, WM XE OHW SBNSIOTCS HEOOoCTOBEepHbiMU. [lpuyeM 310 KacaeTcst
N PYKOBOOMTENS HA MOMEHT MpoBeAeHMs npouenypbl 6aHKPOTCTBA, U €ro NpeawecTBEHHNKOB, €CNN OHU
BUHOBHbI B TOM, YTO COCTOSIHME KOMMaHum 6biN0 AoOBEJEeHO [0 Takoro npegena.

CybcuanapHas 0TBETCTBEHHOCTb yypeanTens un pykosoautens a no gonram OOO npu 6aHKpoTCTBE
BO3HMKAET B pe3ynbTate nojayn 3asiBNeHus B pamkax npouepypbl 6aHKpoTcTBa KoMnaHwuu. Jluuamu,
KOTOpble MOTyT €ro nojatb, SBASOTCA KOHKYPCHbIA M BHEWHWIA ynpasBnsiowme WaM ynoaHOMOYEHHBbIN
Ha To opraH. Takum o6pa3om, OHM MoJaloT AaHHOe TpeboBaHMe NPV UCMOSIHEHWM CBOEW AeATEeNbHOCTH,
Tak Kak nocne 3aseplieHns npouenypbl nofobHas npoueaypa CTAHOBUTCS HEBO3MOXHOW. Tak B 06wwmx
yepTax peanmayeTcs cybcuamapHasi OTBETCTBEHHOCTb MO A0Nram, HaKOMMBLIMMCS O0NXHUKa-6aHKpoTa.

JInyHaa OTBETCTBEHHOCTb HacTynaeT B pe3y/bTtaTte: HeBbINNAThbI 3ap3.60THOI7I nnatbl; HE3aKOHHOIO
YBONbHEHMA; NoAKyna,; HapyweHns npas aBTopa, nNpesbllleHns NOSIHOMOYUIA.

K aKOHOMMYECKMM NPECTYNNEHNSM OTHOCSATCS Ccnegyllue: He3akoHHas npeanpuHuMaTtenbckas
IesITEeNbHOCTb; OTMbIBAHWE OEHEr; YKNIOHEeHWe OT O0NroB; HE3aKOHHOE MoNyYeHne KpeamTa; pasrnaleHme
TaliHbl KOMMEPYECKOro XxapakTepa; HapyLweHne HanoroBoro 3akoHoAaTenbCTBa; PUKTUBHOE BAHKPOTCTBO.

MNMokasaTenbHO B 3TOM CMbIC/ie onpeaeneHne ApbutpaxHoro cyna EBpelickoin aBTOHOMHOM o6nactu
ot 22.07.2014 r. no peny Ne¢ A16-1209/2013, no KOTOPOMY C AMpPEKTOpa-yypeamtens B3biCKaHo 4,5
munnnoHa pybnein. VMmes dwmpmy, KoTopas MHOro neT 3aHuMmanacb Tenno- U BOAOCHAOXEHWEM,
B KOHKYpCe Ha npaBo apeHabl 06 bEKTOB KOMMYHaNbHOW MHPPACTPYKTYPbl OH 3asiBUN HOBYIO KOMMaHWIO



C TeM Xe HasBaHueM. B pesynbTate npexHee PANLO ocTanocb 6e3 BO3MOXHOCTM OKasbiBaTb YCNyriu,
NMO3TOMY He Moracuio CymMmy paHee MnonydyeHHoro 3aiwma. Cyn npusHan, 4To HennaTéxecrnocobHOCTb
Bbl3BaHa OeCTBUSAMM Bnadenbua n 06s3an BbinnaTUTb 3aéM U3 NINYHbIX CPEeACTB.

MNepeuncneHHble Bbllle NpaBOHaPYLWEHWs, B TOM YACNe U Te, 3a KOTopble HacTynaeTt cybcuamapHas
OTBETCTBEHHOCTb AupekTopa no gonram OO0, SBNSIOTCS Aaneko He BCEMU U3 BO3MOXHbIX, 32 KOTOpbIE
LONXHOCTHOE NUUO MOXeT OblTb Hakal3aHHbIM. PykoBoauTesnb OONXEH HEeyKOCHUTenbHO cobnonaTtb
TPyOOBOE 3aKOHOAATENbCTBO, 3KONOrmyeckne TpeboBaHUS NpPU OCYLWECTBAEHUN OeSTEeNbHOCTU U Opyrue
TpeboBaHMsa 3akoHa npu paboTe.

BcTynas B OONXHOCTb, HEOOXOAMMO TPE3BO OLIEHMBATb CBOW BO3MOXHOCTU W MPUMEHATb BCe
JaHHble, 4yTOoObl peanbHO NpoaHanuanpoBaTb CUTyauuto Ha dvpme. Beob, kak BbiSICHSIETCSs, Oaxe
HECMOTpPS Ha OpPraHU3auUMoHHO-NPaBOBYD POPMY B Buae 06WecTBa ¢ OrpaHMYeHHON OTBETCTBEHHOCThLIO,
BCe-Taku cybcumamapHas 0TBETCTBEHHOCTb FrEHepanbHOro AUPEKTOPa HAacTyNUTb MOXET.
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