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AHHOTaums: [JlaHHaa cTaTbsS MNOCBAWEHA MPaBOBOA NpuMpoAe WHCTUTYTa  3aMaHcunauuu
B OTEYECTBEHHOM 3aKoHOAaTenbCTBe, a Tak Xe HenoCTaTOYHOCTW €ee NpPaBOBOro 3akpenneHuns
B 3aKOHoJaTenbCTBe.

Kniouesble cnosa: OmaHcunaums, MNpuaHaHme NONHOCTbIO OeecnoCOobHbIM HECOBEPLEHHONETHErO,
I"paxpaHckuii npouecc.

Ha cerogHswHWA OeHb B POCCUIACKOM 3aKOHOOATENbCTBE 3aKPEnneH WHCTUTYT aMaHcunaumm.
JaHHbIA MHCTUTYT ANS OTEYECTBEHHOrO 3aKOHOJATENbCTBA SBNSETCA HOBbIM SBNEHNEM, B TOM BPEMS Kak
Ions 3apybexHOro 3aKoHOAATENLCTBA HET, TaK Kak OH Obln B3SAT 13 NPaBOBbIX HOPM 3apybeXHOro npasa.

WNHCTUTYT amaHcunaumm Obln MO3auMMCTBOBAH C BHECEHME MonpaBok M3 [ pax.AaHCKoro konekca
®dpaHumn. B [paxpaHckoM kopekce ®paHuMM, UEnbilo aMaHcunauuym BbiCTynaeT ocBO6OXAeHune
HEeCOBEpLWEHHONETHEro OT Heobx0AMMOCTU KaXnObli pa3 nofyyYaTb OT 3aKOHHbIX MpeAacTaBuTenel
cornacve Ha COBeplIeHne CLOeoK.

B npeBHeM pyMCKOM npase Mof aMaHcunaumein NnoHnMany «gopmanbHoe ocBoboX aeHne netein nnm
BHYKOB OT OTLIOBCKOI Bnactu». TO eCTb ecnv caoenaTb BbliBOA OTHOCUTENbHO WHCTUTYTa aMaHcunauuu,
TO Mbl YBUAWMM, YTO TMOHATME SMaHcMnaumMm B MpPaBOBbIX CUCTEMAx coBnagaeTt, M nNoTpebHOCTb
B 0CBOOOXAEHUN OT «POAUTENLCKOWA BNAcTU» UMK Xe MNOSyYeHNe SKOHOMMYECKOA He3aBucuMocTu 6bino
BCErga akTyanbHbIM.

MpaBoBOi OCHOBO MNPW3HAHWS HECOBEPWEHHONETHUX rpaxaaH MoMHOCTbI0 AeecnocobHbIMU
BbiCTynalT [paxaaHcknin n ["paxgaHckuii npoueccyanbHbl Kogekcebl Poccuiickon denepaumm.

BkntoueHne B [paxpaHckmii kozekc Poccuiickon Depepaumm ( panee — [K PO)[1]
n B [paxpgaHckuin npoueccyanbHbli kogekc Poccuiickon depepaumn ( ganee — [TIK P®)[2] HopM
06 aMaHcunauuy Bbi3BaHO HOBLIMM 3KOHOMUYECKMMU YCNIOBUSAMU, NPOUCXOASIIWNMUN B COBPEMEHHOR Poccuu.
Cnyyaun, npoucxogswme B CErogHsaWHen OeACTBUTENbHOCTW, 3acTaBunuv 3akoHOZaTens no-gpyromy
B3rNsHYTb Ha HECOBEPLWEHHONETHUX rpaxpnaH, yBMAOETb B MOOPOCTKE He npocTo pebeHka, KOTOopbli
LEeNNKOM W MONHOCTbIO 3aBUCUT OT BONW poauTenel, a 3akpenuTb 3a HEeCOBEPLWEHHONETHUM KOMMNEeKe
rpaxhaHckmx npaeB uM 06513aHHOCTEN, a TaKk Xe CnoCOOHOCTb OblTb CaMOCTOSITENbHbLIM Yy4aCTHUKOM
B rpa>k,gaHCcKnX NpaBOOTHOWEHUSX N HECTN OTBETCTBEHHOCTb.

BBoos MHCTMTYT amaHcuMnaumuv, 3akoHoJaTeNb CTaBWA LUeNb OKalaHus COOENCTBMSA NprobpeTeHunto
HeCcOBepIWEHHONETHUMN (PUHAHCOBOM CaMOCTOSTENbHOCTW, BOBNEYEHUIO NX B TPYAOBYIO OESATENbHOCTb,
a Tak Xxe obecrneyeHne rapaHTMU OCYyWECTBNEHUS UX NpaB. 3akoHoaaTenb 3akpenun B FK Pd craTtblo,
KoTopas 3akpennseT obwme TpeboBaHMa K nvuam, XenawwnMm NpoiTn npouenypy aMaHcunauum, obwne
yCNnoBMsa 1 NOPAOOK aMaHcunaummn.
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Lns oopMyNMPOBKY NOHATUS «3MAHCMMNALMS», YTOObl Mbl CMOT /I B Aa/ibHEWEM 0XxapakTepu3oBaTb
JaHHbIA UHCTUTYT, Mbl 0OpaTUMCS K COAEPXaHWIO CBA3AHHbIX C SMaHcunauvein NoHsTWI, 6e3 3HaHus
KoTopbiXx 6ymeT 3aTpyAHUTENbHO MNpoaHanM3MpoBaTb WHCTUTYT aMaHcunaumun. JaHHbIMU MOHATUSIMU
ABNSIOTCS OEeCnocobHOCTb rpak AaHnHa 1 NpaBoCnoCco6HOCTb.

Kak yctaHaBnuBaeT cT. 17 K P® rpaxaaHckasi npaBocrnocobHOCTb XxapakTepuayeTcs CnocobHOCTb
MMEeTb rpaxAaHcKne npaea M HEeCTU rpaxpaHckue o6s3aHHOCTM, T.e. CNOCOOHOCTb OblTb CyOBEKTOM
rpa>xaaHCKMX NPaBOOTHOLWEHWIA.

MoHsiTMe peecnocobHOCTU packpbiBaeT copdepXxaHue cT. 21 K P®, kotopasi nosicHseT, 4To
eecrnocobHOCTb ABNSETCS CNOCOBHOCTb rpaxjaHvHa CBOMMU AeNCTBUSIMU NprobpeTaTb 1 OCYLEeCTBNAATb
rpaxpaHckue npaea, co3gaBaTb [Ons cebs rpaxnpaHckme 060513aHHOCTU U OCYWECTBAATb WX, 4YTO
XapakTepHO [INS Kaxn[oro geecrnocobHOro rpaxpiaHwvHa Hawero rocymapctea. B 3akoHopatenbcrse
yKasaHo, 4To rpaxfiaHuH npuobpeTaeT OeecrnocobHOCTb B NOMHOM 06beMe C BOCEMHAaAUaTUNETHEro
Bo3pacTa.

Ho Tak Xe ecTb W WCK/OYEeHWs, OTHOCSIWMECS K BO3pacTy, HanpuMmep, BCTynneHve B Opak
[0 [OCTMXEHWs BOCEMHaaUaTUNeTHero Bo3pacra, To eCTb MU0, He AOCTUruee BOCEMHAALATUNETHEro
BO3pacTa, npuobpeTaeT NeecrnocobHOCTb B MOMHOM 06 bEME C MOMEHTa BCTynneHus B Bpax.

Obnapatb [OeecnocobHOCTblO — 3HAYNT WMMETb BO3MOXHOCTb CaMOCTOSITENIbHO coBepuwatb
LencTens, umetowme ropnamn4yeckoe 3HaudeHue, Takume nencrTensa kak coBeplwleHne caenok, 3aknkydeHune
JOroBopos, a TakXXe 3aKOHHO HECTWN OTBETCTBEHHOCTb 3a NpU4YnHeHne Kakoro-nunéo pona spena n 1.40.

JeecnocobHOCTb 3MaHCUMMPOBAHHOrO fMUa BbICTYNaeT BaXXHbIM COCTaBASIOWMUM  JIMYHOCTU
rpaxpmaHvHa, Tak kak oHa AaeT BO3MOXHOCTb MPUMHMMAaTb akTUBHOE yyacTue B rpaxnaHckoMm obopoTe,
B MPeanpuHUMATENbCKON W WMHOW, 3aKOHOM paspeleHHONn AesATeNbHOCTU, OCYLWECTBNEHNE pPasnnyHbIX
NINYHBIX HEUMYLECTBEHHbIX M UMYLECTBEHHbIX NPaB 1 T...

KoHcTutyums P® B naHHOM BONpOCe MMEEeT HeKyl OBONCTBEHHOCTb, OHA MPOBO3rnawaeT NPUHLMUM
cBob6odbl MpaB YenoBeka W rpaxgaHuHa, HO Tak Xe B TOXE BpeMsl yCTaHaBNMBaET HEKMe OrpaHuyeHuns,
a UMEHHOo kak rnacut ct. 60 KoHctntyummn PP, rpaxnaHvH caMoOCTOSTENbHO OCYLECTBNSIET CBOWU Mpasa
1 ncnonHaetT o653aHHOCTM TONbKO MO AOCTMXEHMIO BOCEMHALUATW NeT, TO €CTb HEKUM OrpaHumyeHnem
BbICTYNnaeT BO3pacT.

Ha cerogHsiWwHWI geHb OTCYTCTBYyeT MOA3aKOHHbIA HOPMATMBHBIA akT, onpegensowmn npoueaypy,
MeXaHW3M MPU3HaAHWS HECOBEPLWEHHONETHEro Nuua MONHOCTbI OeecrnoCobHbIM (3MaHCUMNMPOBAHHBIM),
TO €CTb HeT YeTKOro perfnameHTUpoBaHWs caMol npouenypbl, a MMeeTcs TONbKO nocTaTenHoe
3akpenneHne B K P® un MK PD.

TpeboBaHus, npenbsiBNSieMble K HECOBEPWEHHONETHEMY, >Xenawowemy cTaTb MNONHOCTbIO
neecnocobHbiM, 3akpenneHbl B cT. 27 [K, ©n3 comepXxaHusi, KOTOPOA MOXHO cKasaTb, 4TO
HEeCoBepLWEeHHONETHWIA, KOTOPbIA OOCTUM WecTHaAuaTUNeTHero BospacTta, MoXeT ObiTb 3MaHCUMMNUPOBaH,
€CJ/IN OH OCYLWEeCTBNAET TPYAOBYIO OEATENbHOCTb MO AOrOBOPY, B TOM YMCIIE NO KOHTPAKTY, UAKU C cornacus
poouTenei WAW Xe 3aKOHHbIX MNpencTaBuTeNieil, 3akOHHO 3aHuMMaeTca npeanpuHUMaTesibCkomn
0esATeNbHOCTbIO.

an/I3HaHVIe HecoBepweHHOoNeTHero aMaHCUMMpPOBaAHHbIM OCYWECTBNAETCA NO peleHno opraHa
OMneKkn n noneunTenbcTBa — C cornacust oboumx pO,D,VITel'IeI7I, beIHOBI/ITeJ'IeI7I unu noneuntens nubo npmn
OTCYTCTBWUWM cOornacmsa — no pelweHnio cyna.

AHanna naHHom HOPMbl NO3BONAET YCTAHOBUTDb!

1. 3aKOHOM ycTaHoBNEH Bo3pacT 16 neT, No OOCTUXEHUN KOTOPOro MoxeT OblTb MOOHAT BOMPOC
06 06 bABNEHUN LA MONMHOCTbIO OeeCnOoCOOHbIM.



2. Ins ocywecTBneHus npoueaypbl aMaHcuMnaumm HeobXxoAMMO Hannyne Cnemylowmx YCNoBUIA:
oCywecTBNeHNe TPYyOOBOW OeATeNnbHOCTW MO OOroBopy (KOHTPakTy), nubo C cornacus poauTtenein mam
3aKOHHbIX NpeAcTaBMTENEl, OCyWecTBAeHe NpeanpUHUMATENbCKON AeATENbHOCTbIO.

3. BoblpaxeHue cornacums poauTtenein UnM 3akOHHbIX MpencTaBuTenein, saBnseTcs HeobxoauMbiM
YyCNOBUEM.

4. OpraHoMm, OCYWECTBAAIOWMM MpoUedypy SMmaHcunaumu, SBAsSeTcd — OpraH Oneku
1 noneynTenbcTBa (ecnv ecTb cornacue o6oux poamTeneit M 3aKOHHbIX NpeacTaBMTeneit) unm cyn (npu
OTCYTCTBUM cornacus).

C.BykwvHa npepnaraet BHecTn B cT. 27 K P® ewe ogHO ycnosume, NMpu KOTOPOM BO3MOXHa
sMaHcunaums, 1 uanoxuntb 4. 1. n. 1 c1. 27 'K P® B cnegyowem Buie: «B UCKAOUATENbHBIX ClyYasx
HECOBEPILEHHONETHMIA, OOCTUrWWIA WecTHaguatTm net u obnagjalowmii  OOCTaTOYHOW  MCUXUNYECKON
3penocTbio, MoXeT ObiTb MNPW3HAH MNONHOCTbIO [OEeecrnocobHbIM MO YCMOTPEHWIO opraHa oneku
1 noneymTenbctea NmMbo cyma. B yacTHocTW, Takoe Npu3HaHMe BO3MOXHO, €CNv MU0 OCyWecTBAsieT
TPYOOBYIO OEATEeNbHOCTb MO LOroBOPY, B TOM 4YMCNe MO KOHTPakTy, MO0 HaMepeHO OCywWwecTBAATb
npeanpuHUMaTenbCckyo AeaTenbHoCcTb» [3, . 51]

MHorvne aBTOpbl, KOTOpble B CBOMX paboTax 3arparumBanu BOMPOC, KacaloWWACH WHCTUTYTa
aMaHcunaumm, BCNeACTBME aHanM3a ycTaHasnamsanu, YTo cnegyeTt yCTpaHUTb NPOTMBOPEYMS, OOMOMHUTb
cofepXxaHve [OencTBylolWeEeA B HacToslwee BpeMs HOpMbl, ykaszaHHon B K P®. 31n pononHeHus
kacanucb 6bl onpeneneHns opraHoM Onekn K noneynmTenbcTBa NMbO CynOM OOCTAaTOYHOW MCUXUYECKOW
3PENOCTU, YTO ABNSETCH HEOOXOOMMbIM COCTABNSAIOWMM IMYHOCTU.

3akoHoaTeNbHoe 3aKkpennieHne WMHCTUTYyTa 3SMaHcunadunm B HOpMaxX OTe4YeCTBEeHHOro npasa
nokasblBaeT, YTO SMaHcunaums kKak KOMMEKCHbIN WHCTUTYT o6pa3yeT CUCTEMY HOPM, SaerI'IJ'IéHHbIX
B rpa>X 1aHCKOM, CEMENHOM, npoueccyasbHOM 3akoHOOaTeNbCTBE N UHbIX (pep,epaanblx 3akoHax.

Momseds MTOr MOXHO caenatb BbIBOA, 4TO WHCTUTYT 3aMmaHcunaumm dopmupyetr o cebe
OBOMCTBEHHOE MHEHWe, Tak Kak C OOHOW CTOPOHbI AaHHas npouepypa AaeT 3MaHCUNMPOBAHHOMY NvLy
nposiBuTb cebs, MNONy4nTb 9KOHOMWUYECKYI0 HE3aBUCMMOCTb, MpuobpecTu B MONHONW Mepe npasa
n 0683aHHOCTM, CTaTb HapaBHE MO MOJNIOXEHWUID CO B3POCNbIMW, HECTU OTBETCTBEHHOCTb TaK Xe Kak
M B3pOCNMble, HO B TO X€ BPEMS 39MaHcunaums BbiCTynaeT Kak Taxenoe 6Opems ons
HecoBepLWEeHHONETHEro, 0CO6EHHO ANa nuua, KoTopblid He obnagaeT AOCTATOYHbIM YPOBHEM COLUMANbHOW
N NCUXNYECKON 3PESIOCTU.

HepoctatkoMm sBnsetcs TO, 4TO Mpouelypa aSMaHCUMnauMum He [0CTaTOYHO 3aKkoHOAATEeNbHO
yperynuposaHa. B npoueccyanbHOM 3akoHOAATe/NbCTBE yKasaHO fiMWb Mojadya 3asiBNeHus, ero
PacCMOTPEHME U BbIHECEHME PEeLIeHMSI.

HeT pmeTtanbHoro 3akpenneHus camoro npouecca, Hanpumep, ykasaHus CPOKOB pacCMOTPEHUS Aen
06 amaHcunauuMm 1 Kak UMeHHo 6yneT MpouCXOoaMTb MPOLECC aMaHcunaumv no PelweHnio opraHa oneku
M NONeYnTenbpCcTBa, Tak Xe TpebyeTcs BHECTM MONpaBky B CTaTbio U 006aBUTb ewe 0OHO OCHOBaHME —
3TO MCUXMYeckas 3penocTb HECOBEPLWEHHONETHEro, TO €CTb BBECTM MpoLelypy onpeneneHns opraHom
oneKku 1 NoneyYnTenbcTea NMbO Cy[OM YPOBHS MCUXMYECKOW 3PENoCTH, Bedb HECOBEPWEHHONETHNE MOTYT
HeJOOLEHUTb CBOM BO3MOXHOCTW BCIEACTBME CBOEW HELOCTaTOYHOWN MCUXMYECKON 3penocTu, 1 B3BANUTb
Ha cebs rpy3 nocneacTenin aMaHcMnauum.
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