Bugbl n KHaCCI/ICbI/IKaLIMSI AOroBOPOB B rpaxaaHCKoMm rnpasBee

HOY BINO CHAKT-NMETEEPBYPI CKAA IOPUOVNYECKAA AKAOEMUA, MATNCTPAHT 2 KYPCA
KasaHues Cepreii AnekcaHgpoBuy

B ctatbe s paccMaTpuBalonoHSATUS U BUabl OOTOBOPOB B rpaxaaHckoM npase. Vx ocobeHHOoCTH u
comepxaHue.

I"paxnaHcko-npaBoBO OOrOBOP ABNSETCA MHOMOMOHATUIHOW rpa AaHCKO-NpaBoBoi kaTeropuei. B
3aKoHoJaTeNnbCTBE M B Hayke rpaxAaHCKoro npaea TEpMUH «OOroBop», ynoTpebnsaercs B Tpex
pasfinyHbIX CMbICNax:

*OCHOBAHMEe BO3HWKHOBEHMS NPABOOTHOWEHMS (OOrOBOpP-CcAenkKa);
-CamO NPaBOOTHOLWEHNE, BO3HMKLILEE U3 3TOr0 OCHOBAHWS (OOrOBOP-NPaBOOTHOLWEHME);
‘hopMa cylecTBOBaHNSA NPABOOTHOWEHUS (A0rOBOP-O0KYMEHT).

PaccMoTpumM 3TO MOHATME B achnekTe lopuamyeckoro pakTa, nexaiwero B OCHOBeE
06513aT€NbCTBEHHOrO NPaBOOTHOWEHMUS. [loroBOPOM Npu3HaeTCsl CornaweHne ABYX WU HECKONbKUX NNL,
06 yCTaHOBNEHWWN, UBMEHEHUN NN NPEKpPaLLEHMN rpaX daHCKMX npas nunu obssaHHocTel (n. 1 cT. 420 IK),
[aHHOe onpeaeneHne MOJIHOCTbIO COOTBETCTBYET HOPMaM O [ABYX- WAM MHOMOCTOPOHHUX CAENKax.
Mockonbky OOroBOp SBNSIETCA OBYX- UM MHOTOCTOPOHHEW CAenkoi, nbo Bcsikas rpaaaHcKo-npaBoBas
coenka nubo yctaHaenmeaet, b0 M3MeHsieT, NMbO NpekpallaeT rpaxaaHckue npaea n 06s13aHHOCTH, K
[OroBopam NpPUMEHSAIOTCS Npasnna 0 AByX- U MHOFOCTOPOHHUX cAefnkax, npedycMoTpeHHble rn. 9 K (n. 2
cT. 420 TK). [paxpaHCKO-MpaBoBble AOrOBOPbI MOPOXJAAOT, W3MEHSIOT WAM  npekpawaroT
COOTBETCTBYIOWME MMYIWECTBEHHbIE MPABOOTHOWEHUS a TakXe, Kak W nobble caenku, npeacTtaBnsioT
coboin BoneBoi akT, obnagatowmii cneunrnyecknMmn 0cCobeHHOCTSAMN, TaKUMK KaK:

-eIMHOEe BONen3baBneHne apyx unm 6onee nuu, Boipaxaiouwee nx obwyio sonto (c1. 154, n. 3 NK);
-cB060aa norosopa (cT. 421 MK).

Bonesovi akT npegnonaraet csBobody OT BHEWHeEro BO3AEWCTBUS, MO3TOMYy 3akoHodaTesnb
3akpennset psg Hopm, obecneumBarowmx csobopy morosopa. CBoboga morosopa BO3BedeHa B paHr
NPUHUKUNOB rpaxgaHckoro 3akoHogaTtensctea (cT. 1 MK). BaxHo oTMeTuTb, 4To ['paxgaHcKunin KoOeke He
TONbKO MpOBO3rnawaeT NpUHUMN cBoboabl OroBopa, HO 1 3aKPensieT, U packpbiBAeT ero B KOHKPETHbIX
HopMax o moroeopax. Ceobona morosopa nmpegnonaraet cnegywouwee: «[paxaaHe v lopuanyeckme nuua
cBobonHbl B 3aknoueHun gporoeopa. [MoHyXAeHwe K 3ak/loyeHWio [orosopa He gonyckaetcs, 3a
NCKNIOYEHUEM CNyYaeB, koraa 0653aHHOCTb 3ak/M04YNTb AOrOBOP NPeLycMOTpeHa HacToswmuM Konekcom,
3aKOHOM Uy JOB6POBONBHO NPUHSATEIM 06s3aTenbcTBoM» (N. 1 ¢T. 421 'K). B 3akoHOoaTenbCcTBe M Hayke
npaea TEPMUHY «OOroBop» MpuiaeTca 3HayeHWe He TOJNbKO topuamyeckoro dakra. Hepepnko oH
npuMeHseTca ANS HaUMEHOBaHUS CaMoro NPaBOOTHOLWEHWUS, BO3HUKIIEro B pe3ynbTate cornaweHus, a
TakXe MpMMepHbIX POPM, NCNOMb3YyeMbIX MPU 3aKNI0YEHUN Pa3/INYHbIX OOrOBOPOB, UHLIX AOKYMEHTOB, 13
KOTOPbIX SIBCTBYET OOCTUrHyTOE CTOpPOHaMu cornaweHue. Kateropmns orosopa WUPOKO UCMONb3yeTcs B
coepax 06LWeCTBEHHOW XMN3HU: B 3KOHOMMKE, COUMANbHOWM, KynbTYPHOR cdhepe, NONUTUKE U T. L.

Buabl rpaxnaHcko-npaBoBbiX AOrOBOPOB
C noHsTMEM OOroBopa TeECHbIM 06pa30M CBS3aHa knaccmgukaums JOroBOpoOB.

Cyu.leCTBy}OT cnepywuwee neneHne B OTHOWEHNN OOroBopos, NCKTKOYasA U3 UX Yncna oOgHOCTOPOHHME
coenku:



- B 3@BWCUMOCTI OT OPMANYECKON HANPaBIEHHOCTW:

§ OCHOBHbIE 0OrOBOpbI;

§ NnpenBapuTENbHBIE JOrOBOPbI;

‘B 3@BUCUMOCTM OT TOr0, KTO MOXeT TpeboBaTb NCMONHEHUS AOroBoOpa:

§ nOroBopbl B MONb3Y YHaCTHMKOB AoroBopa (NpaBo TpeboBaHUS UCMONHEHUS NPUHAANEXUT TONbKO
yyacTHMKaM Oorosopa);

§ [OroBopbl B NMONb3Y MWL, HE MPUHUMABLWMX Y4acTUs B 3aKNOYEHMM AOroBOpa, HO MMEILWMX NPaBo
TpeboBaHNs UCMONHEHWS [OrOBOPa;

* B 3aBMCUMOCTU OT xapakTepa pacnpeaeneHns npae n 0653aHHOCTER MexX ay y4aCTHUKaMMU:
§ B3anMHble OOrOBOPbI;

§ 0HOCTOPOHHME O0roBOPbLI;

* B 3aBMCUMOCTU OT OMOCPELyeMOro JOrOBOPOM xapakTepa nepemMelleHmns matepmanbHbix 6nar:
§ BO3Me3aHble [OroBOpbI;

§ 6e3B03ME3HbIE AOrOBOPbI;

‘B 3aBMCUMOCTMN OT OCHOBAHMS 3aK/OYEHUsI NOroBopa:

§ cBoHOaOHbIE OOrOBOPHI;

§ obs3aTeNnbHble AOrOBOPbI;

§ ny6nnyHble DOroBOpbI;

‘B 3aBMCUMOCTM OT crnocoba 3aknoyeHns aoroeopa:

§ B3amMMocornacoBaHHbIe AOrOBOPbI;

§ noroBopbl NPUCOEANHEHNS.

CBoboaHble, 06s3aTenbHble, Ny6nmyHble AOroBOpPbI

K cB060OAHbIM OTHOCATCS OOrOBOPbI, 3aK/YEeHMEe KOTOPbIX MONHOCTbIO 3aBUCUT OT YCMOTPEHMS
CTOPOH.

K o6s13aTeNbHbIM NOrOBOpPaM OTHOCATCS AOrOBOPbI, 3aK/OYEHNE KOTOPbIX SBNSeTCS 0053aTeNbHbIM
X0T$ 6bl ANS OOHON CTOPOHDI.

B MpaxnpaHckom kopekce (CT. 426) BblaenseTcs ocobbii TMn 0683aTenbCTBEHHONO OOroBopa —
ny6nnyHblin - poroBop. [ly6nuuyHbIM OOrOBOPOM MPU3HAETCS [LOroBOP, 3aK/KYEHHbIE KOMMEPYECKOW
opraHusaumein n yctaHasnuealowuii ee 0653aHHOCTU MO MpoAaxe TOBAapOB, BbIMOMHEHWMIO paboT wnu
OKasaHWlo ycnyr, KOTopble Takas opraHusaums no XapakTepy CBOeill [OedaTenbHOCTW OonXHa
OCYyIeCTBNSATb B OTHOWEHWM KaXxnHoro, KT0 K Heil obpatutcs (po3HMYHAs TOProBns, MepeBo3ka
TpaHCnopToM o6wWwero nonb30BaHUs, YCNyru CBA3W, 3HeprocHabXxeHue, MeauUMHCKOE, FOCTMHWYHOE
obcnyxuBaHve n T. n.).

BbloensitoT cnepytowme xapakTepHble YepTbl Ny6NMYHOro norosopa:
1) 06s3aTENbHBIM Yy4AaCTHMKOM JOroBOpa SABASIETCS KOMMEpPYeckas opraHm3aums;

2) ykasaHHas KOMMepueckas opraHvM3auusi O0/XHa OCYWeCTBASTb AesiTeNbHOCTb MO npoaaxe
TOBapPOB, BbINOMHEHMIO PABOT UM OKA3aHUIO YCAyr;

3) OaHHas OesTenbHOCTb OOJIXHA OCYWECTBASATbCS KOMMEPYECKOM opraHusaunelii B OTHOLWEHUU
KaXxgoro, KTo K Heil obpaTtmTtcst (pO3HMYHAs TOProBns, MepeBo3ka TPaHCMOPTOM obWwero nonb30BaHus,



YCNyrun CBA3n 1 T. n.);

4) npegMeToM [OOroBopa [HONXHO OblTb  OCYLWECTBAEHME KOMMEPYECKOW OpraHv3aumei
OesaTenbHOCTK, yKa3aHHom B n. 2, 3.

BsaumocornacoBaHHble OrOBOPbLI U AOrOBOPbLI NPUCOEANHEHNS

Mpwn 3akno4YeHWn B3aMMOCOrNacoBaHHbIX [OOrOBOPOB WX YCNOBMS yCTaHaBNMBAKOTCS BCEMU
CTOpOHaMu, y4acTBYIOLWMMM B JOrOBOPE.

I'Ipvl 3ak/to4eHnn LOoroBopoB npucoeguHeHMa UX YyCnosumsa YyCTaHABIMBAKOTCA TOJbKO OoOHOM
CTOpOHOI?I. ,El,pyraﬂ CTOpOHa NnuiweHa BO3MOXHOCTW OOMONHATb WU N3MEHATb UX N MOXEeT 3aKNo4Yntb
Takom AOOroeop, TO/IbKO NPUCOEONHUBLWNCD K 3TUM YCJIOBUSAM.

JloroBopom nprucoednMHeHns cyiTaeTcs OOoroBop, yCnoBus KOTOPOro onpeneneHbl 0OHON N3 CTOPOH
B (DOPMYyNsSipax UAM MHbIX CTaHOAPTHbIX hopMax 1 MOram BbiTb NPUHATLI APYrO CTOPOHOW TONbKO MyTEM
npucoeavHeHns K NpennoXeHHoMy gorosopy B uenom (n. 1 ct. 428 K). BbloenaioT OBe xapakTepHble
0CO6EHHOCTM, MpUCYLLME [OrOBOPY NPUCOEONHEHNS:

"yCNOBUSI OOroBopa NpucoeauHeHnst A0NXHbl OblTb onpeneneHbl 0OHOW U3 CTOPOH B pOpMynsipax
UMW WHbIX CTaHOapTHbIX cpopmax. K uyncny Takmx ctaHmapTHbIX OpM M OOPMynsipoB He MOryT ObiTb
OTHECEHbl pacTUpaxupoBaHHble o06pasubl TEKCTOB [OOrOBOPOB, KOTOPbIE MWCMONMb3YIOTCA MHOTMMU
opraHmsaunsimu;

"yCNOBUS [OroBopa, OnpeaeneHHble B COOTBETCTBYIOWEM POpMynsipe unu comepXxawmecs B
CcTaHOapTHOW goopme, MoryT ObiTb MPUHATHI APYroli CTOPOHOW TONbKO MYTEM MNPUCOEAUHEHUS K 3TUM
ycnosusim. 310 TpeboBaHWe UCKIOYAET BO3MOXHOCTb CTOPOH B [OOrOBOPE MNPUCOEOMHEHMUS
hOpMynMpoBaTb YCNOBMSA, OTAMYAKOWMECS OT YCNOBWIA, BblpaXeEHHbIX B CTaHOAPTHOW OopMe wunu
hopmynsipe, a Ans NPUCOeaUHMBLIEACS CTOPOHbl — W caMy BO3MOXHOCTb 3asBNSTb MPU 3akK/0YeHUN
[OroBopa 0 pasHornacusix No ero OTAeNbHbIM YCIIOBUSM.

B [paxpaHckoM KoOekce He YyCTaHOBNEHbl CnydYan U Mopsiook pas3paboTkum opMynsipoB U
CTaHOapTHbIX (OOPM A0roBOPOB, HE NMPEOYCMOTPEHbI TakXe Kakue-nubo TpeboBaHWs K OpraHu3auusiM,
paspabaTbiBalowWwmM OOroBopbl NpucoeanHeHus. KOpuanyeckme nocneacTsus OOroBopa NpUCOeanHeHUs
3ak/oyalTcs B HaLeNeHMM MPUCOEeOMHMBLIENCS CTOPOHbI MpaBoM TpeboBaTb PaACTOPXEHUS WK
N3MeHeHMs Joroeopa no ocobbiM ocHoBaHMaM (n. 2, cT. 450 K).

B topuauyeckoli nuTepatype CylwecTByeT W Opyrasl knaccudpukaums  OOroBopoB.  ITa
Knaccudomkauus MOCTPOEHAa Ha NCNOb30BaHNM KPUTEPUS, BKOYAIOWETrO COBOKYNMHOCTb 9KOHOMUYECKUX U
IOPUANYECKNX MPUIHAKOB:

-[IOrOBOPbI 0 BO3ME3AHO Nepenaye nmyliectsa B COOCTBEHHOCTb:
§ Kynnsa-nponaxa;

§ MeHa;

§ peHTa;

§ NOXM3HEHHOE coaepXaHne C UXANBEHUNEM;

*OOroBopbl 0 nepepadye mMmyuectea B cobCTBEHHOCTb C 00653aTENbCTBOM BO3BpaTa paBHOUEHHOro
nMmyuecrtea nnn 6e3 Hero:

§ 3aewm;
§ KpeanTHbIN JOrosop;

§ doMHaHcMpoBaHMe Nog yCcTynKy AeHeXHoro TpeboBaHus;
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-OroBopbl 0 6€3B03ME34HON Nepefaye NMylecTBa B COBCTBEHHOCTb:
§ napeHue;

-0OrOBOPbLI O BO3ME3OHON nepefaye nMyLecTsa B N0Nb30BaHNE:

§ apeHga;

§ HaeM Xunoro NoOMeLleHns;

-OroBopbl 0 6€3B03ME3OHON Nepefaye MMyLLECTBA B NONb30BaHNE;
-[IOrOBOPbI O BbIMONHEHMMN PaboT:

§ nonpan;

§ BbINONIHEHME HAy4YHO-UCCNenoBaTeNbCKUX PaboT;

§ BbINONIHEHWE OMbITHO-KOHCTPYKTOPCKUX paboT;

§ BbINOSIHEHME TEXHONOrMYeCKUx paboT;

-00rOBOPbI O COBMECTHOM OeATeNbHOCTH:

§ npocToe ToBapULLECTBO;

-00rOBOPbI O COBEPLLEHUN KOPUONYECKMX NN PAKTUYECKUX OENCTBUNA:
§ nopyuyeHwe;

§ Komuccens;

§ akcnegnuus;

§ areHTnpoBaHue;

§ noBepuTENLHOE yNpaBneHNE UMYLLECTBOM;

§ KoOMMepyeckas KoHueccus;

§ 6aHKOBCKUiA BKNag;

§ 6aHKOBCKUIA cyeT;

-[IOrOBOPbI O JOCTaBKe rpy30B, 6baraxa 1 naccaxnupos:

§ nepeBo3Ka;

* OrOBOPbI O NPOM3BOACTBE AEHEXHbIX BbiNAT NPW HACTYMNNEHUN OnpeneneHHoro cobbiTus:
§ cTpaxoBaHue;

*OOroBopbl O CO3OaHUKM ﬂpOVISBe,EI,eHI/IVI Haykun, nutepatypbl UNKU WUCKYCCTBa, nepepnaye ux Onsa
MNCcnonb3oBaHUA:

§ aBTOpCKME;
-[IOrOBOPbI O NPEA0CTaBNEHNMN NPaB Ha NCMONb30BaHNe N3006peTeHNiA, Ha KOTOPbIE BblgaH NaTEHT:
§ NUUEH3NOHHbIE;

-[OrOBOpPLI HA Nepenayvy Hay4YHO-TEXHUYECKUX AOCTUXEHWIA.
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