UcTtouyHuku NpaxgaHckoro npaea AcnaHuw.
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Cuctema npasa VicnaHum — ogHa n3 ctapenwnx B KOxHoin Espone. CTPyKTYpHO MOXHO BbIOENUTb
PS4 KNacCcU4eckmx eBpONencknx UCTOYHNKOB €€ (POPMUPOBAHUS, TAKMX KaK pUMCKOe npaso v obblvam[1].

B cBsi3 ¢ 06WUM NCTOPUYECKM PA3BUTUEM EBPOMENCKUX rOCydapCTB MOXHO OTMETUTb BAUSHUE,
KoTopoe 6bino okasaHo npasoM MopTtyranumn, ®@paHumm, Vicnanum n psaga nHblx eBponenckmx rocynapcTs
Ha pasBuUTMe, B TOM 4Yucne, YacTHoro npasa McnaHun. HecMoTpsi Ha MHOrOYMCNEeHHblE 3aMMCTBOBaHUS
WHCTWUTYTOB N NPaBOBbIX KOHCTPYKLMIA, OHO OTNMYaeTcs caMobbiTHOCTLIO U CBOEOOpasmeM.

Ewé B 654 rogy Ha Tepputopumn VicnaHckoro rocypapcrea NOsSBUACS NEPBbI KOHCONUANPOBAHHbIN
npaeoBoW akT — «Liber juriciorum» (Knura Cygpei), comepXawmini HOPMbl Kak MaTepuanbHOro, Tak u
npoueccyanbHoro npaea. KHura Cynen HeoOHOKpATHO pefakTuposanach, Npexae Yem BCTYNUTb B CUny B
693 roay. Vitorosas pepakuusi, TOMUMO BCEro NpPoYero, perynnposana 06sa3aTenbCTBEHHbIE, CEMENHbIE U
HacneacTBeHHble OTHoWeHMA[2].

Ha cerogHAwHwiA geHb B McmaHmm OCHOBHBIM MCTOYHMKOM TpaXAaHCKoro npaea SBnseTcs
MpaxpaHckuin kopekc (Codigo Civil), ytBepxaeHHbIn Koponesckum ykaszom oT 24.07.1889 r. Hauano
Kogndgomkauum 6bino NonoxeHo ewé B cepeavHe XIX-ro Beka, HO 3aBepwunacb OHa TO/NbKO MOMBeEKa
cnyct4. MpnynHOA TOMY NOCNYXWNO NPOTMBOCTOSIHME KPYMHbIX 3eMneBnafenbues, CONPOTUBASABLIMXCS
B/IUSIHWNIO KOPONEBCKOWM BNACTW HA YCTOSBIIMECS MECTHbIE OTHOWEHNS U BCAYECKU MbITABWMXCA OTNOXUTb
NMPVHSITUE NpoeKTa Kodekca, HOpMbl KOTOPOro B 3HAYMTENbHOW Mepe 3aTparueanu 6bl ux npusmnerun. B
utore npuHsta Oblna penakuMs MNpoekTa, OCHOBAaHHAS Ha CyLWECTBEHHOW aBTOHOMUWM MPOBWHLMA B
YyacTHOMpasoBOW cpepe.

paxpaHckuidi komekc WcnaHum cTpouTcsl MO WMHCTUTYUMOHANbHOW CUCTEME, B MONHOW Mepe
BOM/owWas TpaavMumMmM pUMCKOro npasa, Boipaxas oblweeBponerickuii NpoLecc peLenumm puMmckoro npaea.

B kayectBe OCHOBbl Ansi pas3paboTku MONOXEHMI kogekca Obin BbibpaH paXOaHCKWUiA KoOeKc
dpaHummn 1804 r. Ero BnusiHne ocobeHHO 3aMeTHO B o6nactu 06s3aTenbCTBEHHOrO NpaBa, KOHCTPYKUUK
npaBa COOCTBEHHOCTM W reHepanbHOro genvkrta. B cBoto ouvepenp, cam [MpaxnaHckuidi kodekc VicnaHum
Kak UCTOYHMK NMpaBa okasan BAMSHWE Ha NPaBOBYyK CUCTEMY CTpaH JlaTnuHckon AMepuku.

Ha MomeHT npuHsTusi MpaxpaHckoro kogekca B McnaHum ewé He 6bi10 HWM KOHCTUTYUMKU, HK
rpax.AaHCKoro 3akoHo4aTeNbCTBa, €AMHOIO AN BCEX TEPPUTOPUIA KOpOoneBcTBa. [103ToOMy KOOEKC NPUHAN
doopMy YHMBEPCANbHOIO akTa, KOTOPbIA PErynnpoBan WMpPoKniA Kpyr 4aCTHOMPaBOBbIX OTHOLWEHWIA.

B KoponesctBe WcnaHus, nomMmmo Bcero npoyero, Hapsily Cc obwerocynapCTBEHHOW eauHOW
CMCTEeMOIn npaBa A0/iroe BPeEMS CaMOCTOSITENbHO pa3BMBANIMCb CUCTEMbI NMpaBa aBTOHOMHbIX obnacTei —
KatanoHun, Anpanycun, CrtpaHbl Backos, lNanucmm u npoumx. [paxpaHckoe npaso B VicmaHum
ChOpMUPOBANOCh KakK MpPaBO OTHENbHbIX KOPONEBCTB, 0Opa3oBaBWLMXCA B pe3ynbrate peonanbHow
pasgpobneHHocTn. CuctemMa MCTOYHMKOB FpaXxAaHCKoro mpaBa yCTaHOBMNACb TONbKO C MPUHATMEM B
1978 rogy KoHcTTyuuu[3].
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MprHUMN nepapxmMyHOCTU Hawén cBoé oTpaxeHue B [paxpaHCckoMm kogekce McnaHuu, n. 2 cT. 1:
«HOPMbI, MPOTUBOPEYaLWMe OPYrM HOPMaM, UMEIOLWNM BONbLLYIO IOPUONYECKYIO CUY, HE UMEIOT CUbl»[4].
Vepapxns MCTOYHMKOB MpaBa TakXe [A[ONXHA YyuuTblBaTbCH CyAbSMU MPW BbIHECEHUU PELEHWA NOo
rpax.naHckum genam, 0 4éM CBMOEeTeNbCTBYeT nonoxeHue n.7 ct. 1 ['paxpaHckoro komekca McnaHuu:
«Cyabn 0653aHbl paccMOTpeTb OEeN0 Ha OCHOBAHWM YCTAHOB/IEHHOW 3aKOHOM MepapxvMnm UCTOYHWKOB
npasa».

NcToyHukamn mncnaHckoro npaea, cornacHo n.1 crt.1 ['paxnbaHckoro kogekca, SABNSITCA 3aKOH,
obblyaii u obwme npuHuMnbl npaea. NS CTPYKTYpHOW pas3paboTky WCTOYHMKOB Heobxoanmo
npoaHanManpoBaTb KaXaplil BUA NCTOYHMKA B OTAENbHOCTU:

1) 3akoH — nwboe 3aguKCUpPOBAHHOE NPaBMIO MOBedEHMS NMbO akT, W34aHHbIA OpraHoMm
rocynapCTBEHHOW BnacTv B npegenax ero nofHoMouvi. [ng Bcex CTpaH KOHTUHEHTaNbHOW MpaBOBOWM
CeMbW XapakTepHO BEPXOBEHCTBO 3aKOHA M ero nepBuYyHOCTb B Ka4eCTBE MCTOYHMKA npasa.

2) O6blyaii — cdopMupoBaBlIEECS B pesynbTaTe HEeoAHOKPATHOro MNOBTOPEHUS MpasBuio
noeeneHns. MNMPUMEHSIOTCS TONbKO B Cnyyae OTCYTCTBMS 3akoHa Ans BocnonHeHusi npobena. O6 atom
rooputcs B n.3 cT.1 paxnpaHckoro komekca: «Obblyaii NpUMeHsieTcs ToNbko B cnyyae npobena B
3aKOHe, eCnn ero comepXaHue He MNPOTMBOPEYMT My6AMYHOMY MOPSOKY M Mopanu, U MoXeT ObiTb
IokasaHo». MiHorpa B kayecTBe 06blyast BoicTynaeTt 0OblkHOBEHME.

3) Obwwue NpuHUMMbLI NpaBa — OCHOBHbIE MPUHLMMNbBI OpraHn3aunmn cuctemol npasa VcnaHmm. Ha Hux
6asupyloTcs Bce oTpacnu npaea. [paxgaHCKuid Kogekc 3akpenun B n.4 cT.1 Tak Ha3blBaeMblii NPUHLAM
cybcmamapHOCT NpUMeHeHns obWmMX NPMHLUMNOB NpaBa B CfliyyYae, Koraa OTHOWEHWUS He yperynnpoBaHbl
3aKOHOM 1 obblyaem.

B kayectBe MCTOYHWKOB He NPU3HaKTCA cyue6Ha9| npakTnka n npasoBasd OOKTPUHA. I'IpaKTvu(a
BbICTyNnaeT B Ka4yecCcTBe cyécmumapHon OCHOBbI perynmposaHus OTHOWEHUI, a Oencrene NPU3HaHHbIX
NCTOYHMKOB MNMpaBa OOMNONIHAETCA TONKOBAHUAMK BerOBHOFO Cyﬂa no NPMMEHeH 3aKOoHOB, obblyaes 1
O6LLI,I/IX npuHUKMNOB npasa. npOI/I3Be,D,eHVIF| npasoBenoB, B CBOKO O4Yepedb, MOryT okKa3aTb MNOMOUWb B
TONNKOBAHWW HOPMbI N UMEKOT Hay4YHOoe 3H8.‘-IeHVIe[§]_.

["paxpgaHckuin  kogekc WcnaHumM HeOoOHOKPATHO pPejakTUMpoBancs C  MOMOWbLK  MNPUHATUS
cneumanbHblX 3aKOHOB, COCTABMAAIOWMX HA AaHHbBIA MOMEHT OTAENbHYK rPYNNy UCTOYHUKOB rpaX aaHckoro
npasa VicnaHuw.

B c¢BA3M € ucTopumyeckumn npennochiikamMm  Hapsaoy C  NpaBoOM, OEWCTBME  KOTOPOro
pacnpocTpaHseTcs Ha BCIO Tepputopuio VicmaHnm, cywecTByoT HOPMbI FpaX AaHCKoro npasa aBTOHOMHbIX
obnactein. Wx cooTHoweHne ycTtaHoBneHo Pasgenom VIl KoHwctutyummn Wenanum 1978 rogna
«TepputopmnanbHoe YCTPOMNCTBO rocyaapcTea», a Takxe Paszpgenom V BeogHoro tutyna [fpaxnaaHckoro
kogekca WcnaHum, perynupylowmm «cdoepbl OEACTBAS 06WerocynapCTBEHHONO W MNPOBUMHUMANBHOIO
rpa>k4aHcKoro 3akoHogatenbcTea»[6].

Tekct KoHcTuTyumm WcnaHmm comepXwuT TMonoXeHne 06 WCKIOYATENbHOW  KOMMeTeHUUn
rocygapctea B cdpepe rpaxpaaHckoro npaea 6e3 HaHeceHus yuepba cneumanbHbIM rpaX daHCKUM
NpaBoBbIM HOPMaM aBTOHOMHbIX COOBLECTB, C YC/IOBMEM MX COXPaHEHUs 1 pas3BuTus. Takxe rocyaapcTeo
MOXeT HenervpoBaTb Psif CBOMX MOHOMOYMIA («CMNOCOOHBbIX MO CBOEN Mpupone LenerupoBaTbCs Wn
MHbIM CNOCOOOM NepenaBaTbCsi») aBTOHOMHbLIM COObLecTBaM NyTeM NPUHSATAS OPraHnyeckoro 3akoHa.

OTNMYMTEeNbHON 4YepTOl CUCTEeMbl WCTOYHMKOB TrpaxOaHckoro npaea McnaHum sBnsietcs
cybcuanapHoe npuMmeHeHue HopMm [paxpaHckoro kogekca WcnaHun B MPOBMHUMSIX, FOE CNOXMWUIOCh
cobCcTBEHHOE rpaX daHCKoe 3aKOoHOo4AaTeNbCTBO.

Ha cerogoHswWwHWA eHb Ha TEPPUTOPMUN HECKONIbKMX aBTOHOMHbIX 06pasoBaHuii VicnaHum neicteytoT
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CBOJbl MECTHOIO rpaxAaHckoro npaea — akThl YHUBEpPCanbHOro xapaktepa. B kayectse npnMmepa MOXHO
0603HaunTb cBOA rpaxpaHckoro npaea KatanoHum 1984 roma. CT. 1 ykasaHHOro npaBOBOro akTta
roBOpPMT O NPUOPUTETE €ro HOPM Hag HoMamm ["pax gaHckoro kogekca VcnaHuw.

Taknm 06pa3om, aHanu3npys CTPYKTYPY U Mepapxuid UCTOYHMKOB rpaxaaHckoro npasa Vcnanuw,
MOXHO cienaTtb psif BblIBOLOB:

1) UCTOYHUKM rpaxagaHckoro npaea McnaHum camobblTHLI 1 CBOE0BpPa3HbI;

2) T[paxpaHckuii kopekc McnaHum urpaet ocobylo ponb B YCTAHOBNEHUW CUCTEMbl HE TONbKO
MCTOYHMKOB rpaxdaHCKOro npaea, HoO 1 npaea B 06WeM, YTO HexapakTepHO ANS OPYruX CTPaH;

3)  WHCTUTYT [JenerupoBaHWs MONHOMOYU/A WMeeT O00Mblioe 3HAYeHWe [Ns rPaxAaHCKoro
3aKoHoJaTeNnbCcTBa  aBTOHOMHbIX  obpasoBaHui  Mcnanuw, obnapalowero  nNpuOpUTETOM  Hapg
obuerocynapCTBEHHbIMM HOPMaMK Npaea.
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