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B coBpemeHHOM 0b6uecTBe ¢ OypHbIM pPasBMTUEM TEXHONOMMIA U TBOpYecTBa Ntoael (My3blku, KUHO,
KHAMM 1 T.N.) BO3HMKAIOT NPO6NEMbI C NCMONb30BaHNEM CBOMX aBTOPCKMX NPaB M MpaB Ha peructpaumio
nateHTa, a Takxe 3awutbl aTnx npas. C He3HaHWeM oblWecTBa AaHHbIX MpaB, KOTOPblE AaHbl KaXOoMY
rpaxgaHvHy Poccuiickon ®epepaunn (oanee P®d), BO3HMKAIOT MHOXECTBA CNMy4YyaeB C UX HapyWweHUeM,
YTO He MOCPEACTBEHHO CBA3AHO C KpaXeh WUHTennekTyaNnbHOoW COBCTBEHHOCTM W MOTEpel YnylWweHHOow
BbIroAbl PU3NYECKMX NN IOPUANYECKMX NULL.

CtouT OTMETUTb U TOT PakT, YTO aBTOPCKOE M MaTeHTHOe npaBo B P® cylecTByeT OTHOCUTENbHO
He ponro (¢ npuHsaTMEM KoHcTutyumm P® un MpaxnpaHckoro kogekca P®P) B oTauumm ot 3apybexHbix
CTpaH, KoTopble Ha NPOTAXEHUW OONTUX NIET COBEPIUEHCTBYIOT AaHHble npasa. V3 aToro cnenyeT, 4To Ham
Heobxoouma mopaboTka M OanbHellwee COBEPLIEHCTBOBAHWE aBTOPCKOrO WM MATEHTHOro npasa, B TOM
yncne onNMpasicb Ha onbIT 3apybe>XXHbIX CTPaH.

Lns 6onee NONHOro packpbITUS JAHHON TEMbl, CTOUT AaTb OCHOBHbIE ONpeaeneHns.

MaTeHTHOE npaso HYXHO paccMatTpmeatb B J1OBYyX €ro cCmbiCcnax: B 0O6bEKTVBHOM CMbICE
nB Cy6'beKTI/IBHOM CMbIClie.

CJ'IGJJ,yET TakXe OTMETUTb, YTO B aBTOPCKOE N NaTeHTHOE NpaBo B P® onucbiBaeTtcsa n 3awmwaeTtcs
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KoHcTutyumeii P® (ctatbs 44), NpaxaaHckmum kogekcom PD (ganee 'K P®) (AsTopckoe npaso — [ naBea
70 'K P®, lNateHTHOE NnpaBo — [nasa 72 'K P®).

«

Ons panbHelwero COBEPLWEHCTBOBAHMSA aBTOPCKOrO W MaTeHTHoro npaesa B P®d, Heobxommmo
chenatb ynop Ha Te 3aKkoHoAaTefNbHble akTbl KOTOpble B MOMHOM OObEME packpbiBalOT CYLWHOCTb
aBTOPCKOrO M MaTEHTHOro npasBa B 3apybeXHbIX CTpaHax, MPOBECTU KX HEOGONbWOW CPaBHUTENbHbINA
aHanua 4tobbl MOHSATb M OTPA3UTb MOCH M MUHYCbl 3akoHodaTenbctBa B PP, aons npennoxeHui
DanbHellwero ero passnuTus.

Lns cpaBHMTENbHOrO aHanu3a B kayecTBe 3apybexHoi cTpaHbl BO3bMeM PpaHUMiO, MOCKONbKY
JaHHas cTpaHa SBNsSeTcs 0OHOW M3 OCHOBOMOMOXHWL JaHHbIX BUOOB Mpas.

OCHOBHbIM WCTOYHWKOM aBTOPCKWUX MNpas, kak B P®, tak n Bo ®PpaHumMm ABNAI0TCH HOPMATUBHO-
npasoBble akTbl. B P® rnaeHbiM NCTOYHMKOM aBTOpckoro npaea saensetca KoHctutyums PO (ctatbs 44),
a Takxe K P®. Bo ®paHuum OCHOBHbIM MWCTOYHUKOM sBnseTcs Komekc 06 WHTENnnekTyanbHOw
cobctBeHHocTM PpaHumm (Code de la propriété intellectuelle) (manee Kopekc ®paHumm), KOTOPbINA
BKMoYaeT B ceb6S MO MMMO rpaxXOaHCKO-NpaBOBbIX HOPM, Yro/OBHO-NPaBOBble W YrONOBHO-
npoueccyanbHble HOpMbl. [lpy paccMOTpeHUN AaHHbIX UCTOYHWKOB MOXHO chenaTb BbiBOL, O TOM, 4TO
HW B OOHOM W3 HUX He [aHo onpeneneHne asTopckoro npaea. Tak B 'K P® paccmatpusaroTcs
06LWeCTBEHHbIE OTHOWEHNS, KOTOPble BO3HMKAKOT NPW CO3AAHUM U WCMONb30BaHWM MPOU3BELEHUIA
nnTepartypbl, HAyky 1 T.M. YTo KacaeTca OCHOBHbIX UCTOYHWKOB aBTOPCKOro npasa Bo dpaHuum, To B HUX
onpenensoTcs He 06WeCcTBEHHbIe OTHOWEHNS, a cama Npupoaa aBTopckoro npaea, Tak B ctatbe L.111—
1 Kognekca ®paHumu, ckasaHo, 4TO aBTOPCKOE MpaBO MO CBOEN Npupode SBASETCH UCKNOYUTENbHbIM
n abCconioTHbIM, TO €CTb HEe3aBMCAWWM OT npaBa COOCTBEHHOCTW Ha BOM/OWEHWE MaTepuanbHOro
nponseeneHns («

) — 9TO ABNSETCS NepBblM pasnnyneMm Mexay
cTpaHamn, nockofnbky B PoccuilckoM 3akoHOOaTeNbCTBE He YAenseTcsa BHMMaHwe npupone
BO3HUKHOBEHWS aBTOPCKUX MpaB.

Cnenyet obpaTviTb BHMMaHue TakXxe W Ha TO Kak paccmatpuBaloTcs 00bekTbl aBTOPCKMX Npas
B 9TWUX cTpaHax, Tak B P® cornacHo ctatbe 1259 K Pd «0b6bekTamum aBTOPCKMX MpaB SABNAIOTCS
NponsBedeHNs Hayku, nuTepaTypbl W WCKycCTBa HeE3aBWCMMO OT [OOCTOMHCTB W HasHayYeHus
npomn3BeneHuns, a Takxe OT cnocoba ero BblpaxeHus», U3 TOro MOXHO caenaTb BbiBOA, YTO aBTOPCKOE
npaBo pacnpocTpaHsieTcs Ha onpedeneHHble Buabl nponssedeHuin. B Kogekce ®paHumm B COOTBETCTBUM
co crtatbein L.112—1 Ha TeMy obbekTa aBTOPCKOro mpasa roBOpUTCS cnegylouwee, K 06bekTy npasa
OTHOCATCH BCE TBOPYECKME NPON3BEAEHNS B HE3ABMCMMOCTU OT UX BUAA, POPMbI BblpaXeHWs, JOCTOUHCTB
NN HasHaveHns (
»).
C TOYKM 3peHus paccMoTpeHns obbekTa aBTOPCKOro npaBa MOXHO chenaTtb BbIBOA O TOM, 4TO
K P® n Konekc ®dpaHumm B 0AMHaKOBOM hopMe paccmaTpumBatoT Bonpoc 06bekTa aBTOPCKOro npaea.

[Mpn paccMoOTpPEeHMM OCHOBHbIX HOPMATMBHO-NPABOBbIX aKTOB OMUCLIBAIOWMX W 3alWMWAOWNX
aBTopckoe npaBo M nateHTHoe npaeo (FK P® wu Kopmekc 06 wuHTennekTyanbHoW COBCTBEHHOCTU



dpaHumKn), MOXHO chenatb BblBOL, 4TO P® nocteneHHO nMbiTaetcs cONM3nNTb CBOWM HOPMbl aBTOPCKOro
W naTeHTHoro npaea, C Hopmamu EBponeiickmx cTpaH. OCHOBHbIMM  pPasnMunaMmm  Mexay
3akoHozaTenbcteoM P® un dpaHumm MOXHO HaseaTb 6Oonee packpblToe coaepXaHue HeKOoTOpbIX
NOHATMA W ONpedeneHniA Kacawwmnxcs aBTOPCKOro M NaTeHTHOro npaea, Y4TO U SBNSIETCH OCHOBHbLIM
MWHYCOM B HbIHEWHEM 3akoHoaaTenscTee PO,
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