NpaBoBasi cuctema kabapanHues KoHua XVIII - nepson NONOBUHbI
XIX Beka: lopuanyeckum nnio panusm.

Maunpos JinyaH PycnaHoBn4

Llenb: paccmoTpeTb 1 nccnenosatb 0CO6EHHOCTM NPaBoBOro NpocTpaHcTeo Kabapabl B KOHLE
XVIIl - nepson nonosuHe XIX Beka; BbiABUTb XapakTep W CTeneHb BVUSHUS CUCTEMbI
MYCYbMaHCKOro npaga — wapvaTta, Ha TpaAuUMOHHYO cMcTeMy npasa kabapanHueB — ADbIra
xab3a.

OcobeHHOCTb NPaBOBOM cMCTEMbI KabapanHueB 00yCNOBUAN CNOXHbIA XapakTep eé opraHm3auum u
conepxaHus. Ha npotsxeHnn onutenbHoro nepuona uctopum Kabapabl cknagbiBanacb ycTHasi cuctema
npaBa, nopgepxuBaemMasi 06bl4aeM U Pa3NNYHbIMA TPAAWLMOHHBIMA OOWECTBEHHBIMA WHCTUTYTaMMU.
OcobeHHOCTbIO NMPaBOBOro NpocTpaHcTBa kabapamHues Ha pybexe XVIII — XIXBB. aBnsnca nnopanniam
cucTeMbl npasa, O6YCNOB/EHHbIA COCYWEeCcTBOBAHMEM B paMkax eauHO MNpPaBOBON CUCTEMbl HOPM
TpPaaMLMOHHOrO Npasa B BUAe afaTtos, C HOPMaMu MyCyfbMaHCKOro npaea — wapuara. K Tomy xe, ¢ koHua
XVIII B. Ha npaBoByto cuctemy 3aMeTHOE BANSHWE CTana okasblBaTb poccuiickas agMUHUCTpaums.

ApaTbl — HENUCAHHbIE 3aKOHbI, UCMONTHEHNE KOTOPbIX 6bIN0 CTPOro ob6si3aTenbHbIM, a8 HEUCMONHEHNE
CTPOro HakasblBanocb. CBOBKYMHOCTb Takux HOpPM Yy KabapAuMHUEB MMENo HasBaHue «Amdbiraxababl».
tOpnanyecko-npaBoByto YacTb Anbiraxab3as coctaBnstoT: «[wbixab3a» - KHSXEecKoe npaBo, «Yapkbxab3a»
- OBOPSIHCKOE MpaBo, «JTbXxykbyanlxab3a» - KpecTbsiHCKOE NpPaBo U «Xab3biHWS» - NpaBo 6e306psaHbiX [2,
C.28].

o pacnpocTtpaHeHuss Ha KaBskase WMMNepcKoro 3akoHojaTenbCcTBa, ajaTtoM npuxoamnochb
conepHmyaTb C HOpMamu Wwapuarta. 3anagHas 4acTb PervoHa, roe ucnam He ycnen nyctutb rnybokmx
KOpHeW, oThaBana npegnoyteHve agaTy, BoctoyHasa — wapuaty. OgHako COOTHOWeEHWe afaTos v Wwapuara
B pasnnyHbIX cgpepax npasa 6bino HeoanHakoBsbiM [5, C.82].

«/13BecTHbI nccnepoBaTenb kaBkasckix agatoB ®.W. lleoHToBuy nucan: «B Kabapae, ¢ nepBbix Xxe
nop BBeIeHWs ncnama, Benacb 6opbba Mexny agatom u wapuaTtom»[3, C.254].B Kabapgne, kyna ncnam
ctan npoHukatb B XVI B., wapmaTt okasan 3ameTHoe BnusiHMe Ha cynebHyio cuctemy. lNpu atom ee
OCHOBHOE COAepXaHue 0CTanocb HeM3MeHHbIM. BMECTO cenbckux cynoB Oblnn yypeXaeHbl WwapraTtckue
€OVHONMNYHbIE CyAdbl, BO3rnaBnsieMble CenbCkuMu adpeHan. OgHako wapuaTtckue cyibl B O60NbWMHCTBE
CNyyYyaeB BbIHOCUIN PELIEHUst CornacHo HopMam Anpiraxa63a.

3a kpaxy, npentobogesHme unn ybuincTeo Wwapnat npegnaran KpamnHe XecTokne Mepbl HakasaHus —
CMepTHas KasHb, NOXU3HEHHOE 3aKNoyeHne B TIOPbMy, NObuBaHNe KaMHaMun, oTpybaHne KOHeYHOCTen un
Ip. B CéopHuke «MonHoro cobpaHuns kabapamHckux obpsnos» coctaBneHHom B 1844 rony, B ctatbe 107
rosoputcs: «Ecnmn kTo 6€3 NpuunHbl KOro-nnbo yobET, TO MO 3aKOHY Tak Xe NuwaeTcs Xu3Hu». B ctatbe
110 ykasbiBaeTcs, 4TO: «XKeHWmMHa, nMetowas Myxa u ynnumswas npentobonesiHme, TOXe HakasblBaeTcs
cTa yoapamu», a ctatbs 111 rnacut: «Ykpaswuin U3 nog COXpaHeHusa Uam Kkapayna niwaeTtcs pyK U HOr».
Takoro xe xapakTtepa ctatbn 109, 112[3, C.254]. Hannune nogobHbIX Mep Haka3aHUs CBUOETENbCTBYET O
NpakTuKKU NpuMeHeHust HopM wapuaTta B Kabapae, n 3aMeHe UMK HEKOTOPbIX HOPM 0ObIYHOrO Mpasa,
npeanucaHHbix Agbiraxab3a.

B 6onblel cTeneHn HOPMbI Wwapuarta yTBepannnch B 6padHo-CEMenHbIX OTHOWEHMSX U B Aenax no
noeody HacnenoBsaHusi. B yronosHbix pasbupaTtenbctsax NpPeanoyTeHns oTaaBanocb HopMaM 0ObIYHOrO
npaea.

A,D,bIFSX8.633, TaK Xe Kak u wWwapuat yctaHaBnmBana CMepPTHYIO Ka3Hb 3a Y6I/II7ICTBO, HO TO/NbKO B



cnyyae ybuiictBa KHS3s. B ocTanbHbIXx cnydyasix obbl4HOE MpaBo npegnaranc CUCTEMY KOMMO3WLUMWIA,
3aMeHSIIIWNX Takne cypoBble Mepbl HakasdaHus.CornacHo 06bIYHOMY MpaBy anblirOB, MMYWECTBEHHbIE
nnatexu COCTaBNsiNM OCHOBHYKO (POPMy HakasaHWuii Bcex cBOOOAHbIX 4neHoB oblwectBa 3a nboe
npecTynnexHne, BkaoYas ybriicteo (ecnm notepneslas CTopoHa He npuberana k mecte)[4, C.142-148].

OpHu 1 Te Xe Hena nHorpa pasbupanvcb 1 No agatam v no wapwvaty. K npumepy, cornacHo geny
KabapauHckoro BpemeHHoro cypa «O kpaxe nowageint n3 tabyHa kHa3s Muwemaxm Kacaesa...» cyn npu
BbIHECEHMN MPUroBOpa W3HAYanbHO PYyKOBOACTBOBANCSA «kabapAMHCKMMM obpsgamn», a 3aTtem u
wapvaTtoM. JlokyMeHT cBnOeTENbCTBYET O rMOKOCTN NPABOBOI CUCTEMbI KabapAVHLEB B NEPBOM NONOBUHE
XIXB., nonuiopuanMsMe, OKOHYaTEeNbHO CHOPMUPOBAHHOM B YCNOBUSAX TOCMNOACTBA  POCCUMIACKOWA
aAMUHUCTpaLnN.

BoiBoabl: wapuat Ha pybexe XVIII — XIXBB. He cTan rocnoAcTBylOLWElA NPaBOBO CUCTEMOWA,
CMEHMBLIEN TPaAMLMOHHYIO cucTeMy npasa kabapavHues — Anpiraxabss. HopmatmsHas 6asa Kabapabl
Obina 3aMeTHO paclWwmMpeHa 3a CYeT BK/IIOYEHNS B €€ COCTaB HOPM MyCynbMaHCKoro npasa. Wapuat cunbHo
NOBANAN Ha TPAAMLMOHHYIO cyaebHyto cuctemy kabapavHues. OnHako Ha NPOTSAXEHWUU nepuoja ¢ KoHua
XVIII n nepeoit nonosuHbl XIX B. 06bl4HOEe npaBo kabapavHueB B Buae Anbiraxab3s octaBanocb
rocrnoAcTByloWen cuctemMor npasa.
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