«Msrkoe npaBo» Kak UCTOYHUK MeXAyHapoaAHOro npaea
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Crarbsi nocBsieHa OCOOEHHOCTSIM B/INSIHUSI HOPM  «MSIrKOro npasa» Ha perynupoBaHue
MeXAyHapoaHbIX OTHOWEHWN. PackpbiBaroTcs npobnembl, CBS3aHHbIE C MPUMEHEHNEM «MSrkoro npaBa»
B COBPEMEHHOV rpaBoBOVi CUCTEME.

KnroueBble cnoBa: «Msrkoe rpaBo», [AOroOBOpHasl HopMa rpaBa, MeXayHapoaHoe [paso,
MeXXOyHapOoaHbIe OTHOWEHMS.

OnHol M3 npobnem, BO3HMKAKOWMX HA MNyTW peanu3auuy HOPM U MPUHUMMOB MEXAyHapOoaHOro
npaea, siensieTcs npobnema 3awmnTbl 1 obecneyeHus npae 1 ceobon Yenoseka.

CoBpeMeHHble MeXAyHapoaHble OTHOWEHWUS, BBMAY CBOEro MOCTOSIHHOrO passuTusi, TpebyloT
BCECTOPOHHEro noaxoda W pasnuMuHbix CrnocoboB perynvposaHus. [pojonxawownecs npoueccsl
rnobanusaumMy 1M MOAEPHU3ALMM ITUX OTHOWEHWA MPUBOAAT K BO3HWUKHOBEHWIO HOBbIX BUOOB
COTpyAaHUYecTBa. TeM caMblM MeeT MECTO MPUMEHeHne Npasus, KOTopble He SIBNSITCS HOpMamu npasa
B IOPVAOMYECKOM CMbicnie. B MexayHapoAHOW MpakTuke Takue npasBunia MNONyYnIn HasBaHUe «MSrkoe
npaso».

HecmoTps Ha Wnpokoe pacnpocTpaHeHne, NPUMEHEHUE «MSrKOro npaBa» Bbi3blBAET MHOXECTBO
auckyccuin. TeM He MeHee, Henb3sl OTpuuatbh TOT (0akT, YTO akTbl «MSIFKOro npaBa» CnocobCTBYHOT
pasBUTMIO MeXAYyHapOoOHOro npaea, 0CO6eHHO B paMkax HOBbIX OTpacnei npaea, Takmx Kak KOCMUYeckoe
npaso u gpyruve.

BBuay cBoero pekoMeHOaTenbHOro xapakrtepa, UCMONHEHNE 3TUX akTOB OCYLECTBNSNOCh B hopme
[oOpPOBONBHOIO CnemoBaHMs UX NonoxeHusaMm. B nocnegHee BpemMs MHOrve rocygapctBa CTpeMsATCS
npuaate 6onee OECTBEHHbI XapakTep COOTBETCTBYIOWMM HOPMaM, KOTOPLIA NPUBEAET K pas3rpaHnyeHnto
NoCcneacTBUiA MX HEMPUMEHEHWS 1 CNefoBaHUS M.

B HacTosiluMiA MOMEHT B Hayke HEeT eaUHOro noaxona K ornpeaeneHuo «Msarkoro npasa». C camoro
Hauana nog «MSIrkUM MpPaBOM» HEKOTOPbIMK WCCNenoBaTensiMy MOHMMaNUCb pPasfnnyHble Mo CBOE
npupode siBneHusi. OgHM TpakToBanu onpefeneHne «Msirkoe npaso» B KAYeCTBE HOPM MeXAyHapOoAaHbIX
LOrOBOPOB, HE CoaepXaWmx YeTKMX MON0XeHUN N 0693aTeNbCTB. BONbWMHCTBO Xe 0THOCUNMN K «MSITKOMY
npaBy» aKkTbl, He SIBNsOWMECS topuandeckn obssaTtenbHbiMU, HO obnajarolwme BbICOKOW MOpanbHO-
MONMNTMNYECKON CUNO. TpeTbn 06 bEeANHSNN B paMKax «Msrkoro Hpasa» u T0 1 gpyroe.

N. W. Nykawyk «markoe npaeo» knaccugpuumposan kak: 1) ocobblii BUA HOPM MEXOyHapOOHOro
npaea; 2) HenpasoBble MeXJAyHapogHble Hopmbl [1]. IaHHble kaTteropuu, Kak Mbl 3HaeMm, pPasfnyHbl
Nno CBOEMY YypOBHK U cogepxaHuto. MNMpodeccop A. bonnb paccmaTtpruBaeT KX, C OOHOW CTOPOHbI, Kak
anbTepHaTMBHbIA BapuaHT PerynnupoBaHUs MeXAyHaponHbIX OTHOWEHWA, C OPpYyron — Kak OOHy
N3 cTyneHen B hopMmnpoBaHUN HOPM MeX AyHapoAaHoro npaea. [2]

HekoTopble aBTOpbl paccMaTpuBalOT MOHATUE «MATKOro» MnpaBa B COBOKYMHOCTM C MOHSATUEM
«TBEpOoro» npasa. ®. CHalioep B CBOIO o4yepelp pasfensn WHYK TOYKY 3PEHUS, YTO «HOPMbl MSATKOrO
npaBa» €CTb MNpaBuna MOBEAEHWUs, KOTOpble B MNPUWHUWMNE HE WMEKT NpaBoBol 00643aTenbHOCTH,
HO KOTOPblE NPW 3TOM MOTYT UMETb NPAKTUYECKMA 3P PekT.

anI mccnegoeaHmMnm HOPM  «MArkoro npasa» OAOHUM U3 Ba>KHEeMWmnx BOMPOCOB sABNAETCA



nx BO3HWKHOBEHUE " chepa pacnpocTpaHeHus. "ocynapctea n MeXOyHapoaHble
MeXNpPaBMTENbCTBEHHbIE OpraHM3auuMy BbICTYNalT B KayecTBe CyOBHbEKTOB HOPM «MSArKOro npasa»,
B MepByl0 o4yepelb, cnocobcTBysl 06bSACHEHWUIO NPUPOLbl PEKOMEHOATENbHbIX aKTOB MeXAyHapoAHbIX
opraHusauui n NoNNMTUYECKNX CornalleHuin rocyaapcTB.

JMCKYCCMOHHBIM SIBNSIETCS BOMPOC O PAcCMOTPEHMW B KAYeCTBE WCTOYHUKOB «MSITKOrO npaBa»
MeXJIyHapodHble cornaweHums cybbektoB pepepaumn. OpgHako OONbWWHCTBO UCCnepoBaTenew
CKNOHSAIOTCA K OTPULLAHWIO COOTBETCTBYIOWErO yTBEPX AEHMNS.

B COBpeMEeHHOM Mupe cuctema MeXx aoyHapooHbiX OTHOLLEHWNI ABNSeTCS Kpa|7|He FVI6KOVI, B CUTyaumnax
HeobxoaMMoCTK Bbl60pa TOro Unn NHOro pelweHna MexoyHapoOoHOro Bonpoca «Msarkoe npaso» NpuxoanT
Ha nomMoulb.

Yto kacaertcs NMPOTUBHWUKOB paccMaTpmBaeMoro WUCTO4YHMKA nMpaBa, OHWU 060CHOBbLIBAIOT CBOIO
no3nunto TeMm, 4To BHeJpeHme Takoro ponaa HOpM-peKOMeHﬂ,aLLMVI B MeXayHapoaHoe npaBo HEYMEeCTHO.
TeM He MeHee, OHU He MOTyT OTpuuaTb, YTO «M4rkoe npaso» UMeeT uenbin psano npenmyllecTs. OHo
no3BondeT rocygapcieam npmHMMaTb y4yactme B CoO340aHUN HOBbIX NpaBuni noseneHns 6e3 HeobxoouMoCTun
nx nmmMnneMeHTaunm B HaumoHanbHoO€E npaeo.
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